offensive, or detrimental nor shall any similar activity be permitted on any other portion
of the Premises or on any adjacent public street or adjacent property.

3.2.2. Restrictions and Prohibited Uses. Without expanding upon or enlarging
the Permitted Uses of the Premises as set forth in this Lease, the following uses of the
Premises are expressly prohibited:

3.2.2.1.The Premises shall not be used or developed in any way- which is
inconsistent with any applicable governmental or public agency requirements;

3.2.2.2.The Premises shall not be used or developed in any way in a
manner inconsistent with the Permitted Uses, Without limiting the foregoing, no
part of the Premises shall be used by any person for any adult entertainment
purposes, as such term refers to graphic, explicit and/or obscene depictions of
sexual activity; ’

3.2.2.3 No improvement on the Premises shall be permitted to fall into
disrepair and all Improvements shall at all times be kept in good condition and
repair consistent with the requirements of Section 10.1 of this Lease;

3.2.2.4 No condition shall be permitted to exist upon the Premises which
shall induce, breed or harbor infectious plant diseases, rodents, or noxious insects
and Lessee shall take such measures as are appropriate to prevent any conditions
from existing on the Premises which create a danger to the health or safety of any
persons residing or working at, or persons patronizing, the Premises;

3.2.2.5.Without the prior written approval of Director, no antennae or
 other device for the transmission or reception of television signals or any other
- form of electromagnetic radiation shall be erected, used or maintained by Lessee
outdoors above ground.on any portion of the Premises, whether attached to an
improvement or otherwise; - : S : S

+ 3.2.2.6No tools, equipment, or other strucfiire designed for use in boring
_ for water, oil, gas or o'thér subterranean minerals or other-substances, or designed .
for use in any mining operation or exploration, shall hereafter be erected or placed
upon or adjacent to the Premises, except as is necessary to allow Lessee to
perform its maintenance and repair obligations pursuant to this Lease;’

3.2.2.7.No adverse environmental condition in violation of Applicable
Laws shali be permitted to exist on any portion of the Premises, not shal any - .

- toxic or hazardous wastes be permitted to be generated, treated, stored, disposed
of, or otherwise deposited in or on or allowed to emanate from the Premises or
any portion thereof, including, without limitation, into the'surface waters and

subsurface waters thereof; provided, however, that toxic or hazardous substances
. may be stored or used, so long as such storage and use is (a) ancillary to the, -
" .ordinary course of business of an otherwise Permitted Use with the intent that. . -

- such substances witl be used in the ordinary course of business, and (b) conducted ;

" in compliance with afl Applicable Laws; and
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3.2.2.8.The foltowing uses shall not be permitted: (a) fuel sales; (b) boat or
vehicle repair, other than minor servicing or owner maintenance; (c) live bait
sales; (d) commercial sportfishing and tour boats; or (€} residential use.

3.3  Active Public Use. The parties acknowledge that the ultimate objective of this
Lease is the complete and continuous use of the facilities and amenities located in Marina del
Rey by and for the benefit of the public, without discrimination as to race, gender or religion,
along with the generation and realization of revenue therefrom. Accordingly, Lessee agrees and
covenants that jt will operate the Premises fully and continuously in light of these objectives,
consistent with the operation of commercial, boat anchorage and parking faclhtles and that it
will use commercially reasonable efforts so that County may obtain maximum revenue therefrom
as contemplated by this Lease. In the event of any dispute or controversy relating hereto, this
Lease shall be construed with due regard to the aforementioned objectives.

3.4  Days of Operation. The Premises shall be open every day of the year. Any
changes in the days and/or hours of operation of the public portions of the Premises shall be

subject to the written approval of County.

3.5  Signs and Awnings. Any and all art, displays, identifications, monuments,
awnings, advertising signs and banners which are placed on, or are visible from, the exterior of
 the Premises shall be only of such size, design, wording of signs and color as shall have been
specifically submitted to and approved by Director (and to the extent required under then
applicable Law, the Design Control Board), whether pursuant to Article 5 of this Lease or
otherwise, in writing, prior to the erection or mstallatlon of said art, sign, display, identification,
monument, awning or advertising sign.

3.6  Compliance with Regulations. Lessee shall comply with all Applicable Laws and
shall pay for and maintain any and all licenses and permits related to or affecting the use,
operation, maintenance, repair or improvement of the Premlses

3.7 Rules and Regglatlons Lessee agrees to comply with such other reasonable rules _
_ and regulations govemmg the use and occupancy of the Premises as may be promulgated by
County from time to time for general applicability on a non-dlscnmmatory basis to other
commercial, boat anchorage and parking facilities in Marina del Rey, and delivered in writing to
Lessee.

.3.8  Reservations. Lessee expressly agrees that this Lease and all rights hereundet
shall be subject to all prior encumbrances, reservations, licenses, easements and rights of way
existing as of the date hereof or otherwise referenced in this Lease in, to, over or affecting the
Premises for any purpose whatsoever

” Without limiting the foregomg, Lessee expressly agrees that th1s Lease and all
rights hereunder shall be subject to all prier matters of record and the right of County or City
existing as of the Effective Date or otherwise disclosed to or known to Lessee, as their interests
may appear, to install, construct; maintain, service and operate sanitary sewers, public roads and
. sidewalks, fire access roads, storm drains, drainage facilities, electric power lings, telephone _
lmes and access and utility eascments across; upon or under the Premlses, together w1th the rlght
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of County or the City to convey such easements and transfer such rights to others.

The Lease of the Premises is also subject to the easements reserved in Sections 15. 19 and _
15.20 below.

3.9  Yacht Club Use. It is agreed and acknowledged by County and Lessee that a
primaty purpose of the yacht club use permitted under Section 3.1 above is to provide fora
continuing and ongoing program in boating instruction and safety and to contribute to the
pleasure of private boat ownership by participation in yachting regattas and similar competitive
events. To that end, Lessee agrees and covenants to undertake and carry on and participate in
those activities set forth on Exhibit C attached hereto, or such substitute activities as may be
hereafier approved by Director.

An annual Public Service Plan shall be submitted by Lessee for Director’s approval, on or prior
to January 15 of each year, certifying that, and describing the manner in which, the requirements
of this Section 3.9 have been satisfied by Lessee, together with Lessee’s plans to meet such
requirements in the current calendar year.

4. 'PAYMENTS TO COUNTY.

4.1  NetLease. The parties acknowledge that the payments to be made by Lessee
under this Lease are intended to be absolutely net to County. The rent and other sums to be paid
"to County hereunder are not subject to any demand, set-off or other withholding. Except as
specifically set forth herein, Lessee shall be solely responsible for all capital costs (including,
without limitation, all. structural and roof repairs or replacements) and operating expenses
attributable to the operation and maintenance of the Premises, including without limitation the
parking areas included within the Premises. ' '

4.1.1. Utitities. In addition to-the rental charges as herein provided, Lessee shall
pay all utility and sérvice charges for furnishing water, power, sewage disposal, light, -
telephone service, garbage and trash collection and all other utilities and services; to said
Premises. -~ : : e

4.1.2. ' _Téxes and Assessments. Lessee agrees to pay before delinciuehcy aﬁ :
lawful taxes, assessments, fees, or charges which at any time may be levied by the State,

.County, City or any tax or assessment levying body. upon any interest in this Lease orany . .

possessory right.which Lessee may have in or to the Premises covered hereby or to the
Improvements thereon for any reason, as well as all taxes, assessments, fees, and charges:
on goods, merchandise, fixtires, appliances, equipment, and property owned by it in, on
or.about the Premises. Lessee’s obligation to pay taxes and assessménts hereunder shall
include but is not limited to the obligation to pay any taxes and/or assessments, or
increases in taxes and/or asséssments arising as a result of the grant to Lessee of the

* Option or Lessee’s exercise thereof. Lessee shall have the right to contest the amount of - .

. any assessment imposed against the Premises or the possessory interest therein; provided,
. however, the entire expense of any such contest (including interest and penalties which
may accrue in respect of such taxes) shall be the responsibility of Lessee... -

- The-paft@es aélq;owledgé tl_lat-thé Premises are and shall ;:ohiinué to & subject to '.
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possessory interest taxes, and that such taxes shall be paid by Lessee. This statement is intended
to comply with Section 107.6 of the Revenue and Taxation Code. Lessee shall include a
statement in all Subleases to the effect that the interests created therein may also be subject to
possessory interest taxes, and that the Sublessee shall be responsible for any and ali possessory
interest taxes on the Sublessee’s interest; however, Lessee acknowledges that the payment of
such possessory interest taxes is the ultimate responsibility of Lessee.

42  Rental Payments, Throughout the Term, for the possession and use of the

Premises granted herein, Lessee shall pay County a monthly amount equal to the greater of (a)
Monthly Minimum Rent or (b) Percentage Rent.

4.2.1. Annual Minimum Rent and Monthly Minimum Rent. Lessee shall pay to
County the minimum rent described in this subsection 4.2.1 (subject to adjustment
pursuant to Sections 4.3 and 4.4 below) during each year of the Term (the “Annual
Minimum Rent”), Annual Minimum Rent shall be payable by Lessee to County on a
monthly basis in equal installments of one-twelfth (1/12th) of the Annual Minimum Rent
(the “Monthly Minimum Rent™), except that any amounts payable for less than a full
calendar year or month shall be prorated based on the number of days in such partial year
or month as compared to the total iumber of days in the full calendar year or month
during which such petiod occurs. During the period from the Effective Date until the
earlier of the Completion Date or the Required Completion Date, the Annual Minimum
Rent shall be equal to the product of (a) the average of the fotal Annual Rent payable by
Lessee for each of the most recent three (3) year preceding the Effective Date but prior to
the date that Lessee caused or permitted any space in the Improvements to become vacant
in contemplation of the demolition and redevelopment of the Premises pursuant to
Section 5.1 of this Lease, muitiplied by (b) .75. During the three year period from and
after the earlier of the Completion Date or the Required Completion Date, the Annual
Minimum Rent shall be Two Hundred Fifteen Thousand Dollars ($215,000.00) per year.

. From and afier the third anniversary of the earlier of the Completion Date or the Required

Completion Date, the Annual Minimum Rent shall be as set forth in Sections 4.3 and 4.4
below. : : . : :

42.2. Perccntage Rent For the purposes of this Lease, “Perccntage Rent” for
any given ‘month or year shall be defined as the sum of the amounts set forth in this
Section. Gross Receipts (as defined herein) from each transaction, sale or activity of
Lessee and/or any sublessee shall be reported under one or more of the following
percentage categories, as applicable. It is understood that Article 3 of this Lease provides
for the Permitted Uses of the Premises and that the percentage categories listed below are
not all applicable to this Lease and are in no way intended to expand or modify the
Permitted Uses. Director, by Policy Statement and with the approval of Lessee, Auditor-
Controller and County Counsel, has interpreted and may further interpret the percentage .
categories as set forth in this subsection 4.2.2, with such determinations and .

interpretations to bea guideline in detetmining the appropriate categories. Within ﬁﬁeen o

. (15) days after the close of each and every calendar month of the term hereof, Lessee

shall file a report of Gross Receipts and pay to County a sum equal to the total of the

' followmg percentages for said prewous month, less the amount of monithly mstallment of
' mlmmum rent pald for sa1d prev1ous menth as provnded herem :

152137.7
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(a) TWENTY FIVE PERCENT (25%) of Gross Receipts or other fees
for the rental or use of boat slips, anchorages, moorings, dockside storage space,
and such other facilities and services ancillary thereto as are gerierally provided in
common to tenants thereof, including receipts obtained from persons who live on
their boats; provided, however, that Percentage Rent from dockside gear lockers

_ shall be TWENTY PERCENT (20%) of Gross Receipts therefrom;

(b) TWENTY FIVE PERCENT (25%) of Gross Receipts from the

. rental or other fees charged for the use of dry storage facilities, landside storage

space, boats, motors, tackle, recreational equipment, tools, equipment, launch and
retrieving of small boats and from the sale of live bait; provided, however, that
Percetitage Rent from laridside gear lockers shall be TWENTY PERCENT (20%)

of Gross Receipts therefrom;

(¢) TEN AND ONE-HALF PERCENT (10.5%) of Gross Receipts or
other fees charged for the occupancy of structures and other facilities including
but not limited to (1) apartments, (2) hote! and/or motel accommedations, (3)
house trailers, (4) meeting rooms, and (5) rental of land and/or water or facilities
for activities not otherwise provided for in this Section such as but not limited to
television and/or motion pictures;

(c1) TWELVE PERCENT (12%) of Gross Receipts or other fees
charged for the occupancy of (1) offices utilized for banking, financial or
investment activities, internal clerical or administrative activities, business
enterprises, real estate and insurance brokerage, legal, medical, engineering, travel
agencies, yacht club purposes, or similar uses; or (2) restaurants, stores, shops, or
other commercial establishments; provided that, except as provided in
subsection 4.2.2.5, Gross Receipts or other fees charged for the occupancy of
restaurants, stores, shops or other commercial establishments shall not be included
in the calculation of Percentage Rent under tliis subsection (ct) if the Gross
Receipts from the operation of such businesses are required to be reported under

" . other subsections of this Section; |

(d) ~ [INTENTIONALLY BLANK] ‘ 'PERCENT (__ %)
of Gross Receipts from the sale of new or used boats, boat trailers, house trailers
arid trailer cabanas including credits for used items taken in trade as part payment
for new items, as reflected in the bill of sale. However, the trade-in allowance for
suchi used item taken in trade may be deducted from the sale price of said used. -
item, provided said used item is sold within one hundred twenty (120) days of the

_ date of the bill of sale which established said trade-in allowance;

(e) TWENTY FIYE PERCENT (25%) of commissions or other fees -
earned from boat brokerage, car rental agencies, marine insurance commissions
where the sale of insurance is conducted in conjunction with boat sales and/or

" boat brokerage; laundry and dry cleaning commissions and other simtlar activities
- where éamnings are normallyona commission basis ‘when said activity is

approved in advance by Director; - .
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()  FIVE PERCENT (5%) of Gross Receipts received by Lessee or
sublessee, or TWENTY PERCENT (20%) of any commissions or fees collected
by Lessee, from service enterprises, including, without limitation, cable, internet,
satellite, telecommunication, telephone and other utility services, and valet
parking services;

" (g) . SIX PERCENT (6%) of Gross Receipts received by Lessee or
sublessee, or TWENTY PERCENT (20%) of any commissiohs or fees collected
from commercial boating activities including, but not limited to, charter boat,
bareboat charters and sportfishing boats;

(R)  FIVE PERCENT (5%) of Gross Receipts received by Lessee or
sublessee or TWENTY-FIVE PERCENT (25%) of any commissions or other fees
collected for the installation and/or operation of coin-operated vending or service
machines, including pay telephones;

(i)  TEN PERCENT (10%) of Gross Receipts from the operation of a
bar, tavern, cocktail lounge dlscothcque, night club or other facilities engaged
primarily in the on-premises sale of alcoholic beverages except as provided for in
subsection (j);

(j). FOUR PERCENT (4%) of Gross Receipts from the operation of
any restaurants, restaurant/cocktail lounge combination, coffee shops, beach and
theater food facilities, except that Gross Receipts from facilities established and
operated as a take-out food operation shall be reported under subsection (s); 2
“take-out food operation” shall mean a restaurant or other food operation a
majority of the Gross Receipts from which ate derived from the sale of food or
beverages to be consumed off-site; .

(k)  Intentionally omitted;
- Intentlonally ormtted

- (m) FIFTBEN PERCENT (1 5%) of Gross Recelpts from club dues '
initiation fees, and assessments, except that separate assessments for capital
improvements may be exempted; provided that to qualify for such an exemption
Lessee must comply with the “Criteria for Eligibility for Exemption of Special
Assessments from Gross Receipts” 1ssued by the Dlrector

(n) [INTENTIONALLY BLANK] PERCENT
(_. %) of Gross Receipts or other fees charged from the operation of mghtseemg

, boats tour boats or water taxis;

(o) Intentlonally om1tted

{9)] [INTENTIONALLY BLANK] PBRCENT g
(_%) of Gross Recelpts ot other fees charged by' authonzed boat repalr yards,
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including repair, painting, tugboat, salvage and boat pump-out services and
similar activities; ' '

(q)  FIVE PERCENT (5%) of Gross Receipts of cover charges or other
fees charged for admission to facilities featuring entertainment, excluding movie
theaters, whose Gross Receipts shall be reportable under subsection (s);

()  TWENTY FIVE PERCENT (25%) of Gross Receipts from parking .

" fees, except that (1) parking fees or charges, if any, which are collected in

conjunction with an activity the Gross Receipts from which are required to be
reported in a percentage category higher than twenty five percent (25%) shatl be
included in Percentage Rent at such higher percentage; and (2) valet parking
charges, fees and tips shall not be included in Percentage Rent under this
subsection, but instead shall be included in Percentage Rent under subsection (f)
above;

(=) FIVE PERCENT (5%) of Gross Receipts from the sale of
miscellaneous goods and services consistent with the Permitted Uses but not
specifically provided for elsewhere in this Section;

~(s1) FIVE PERCENT (5%) of the Gross Receipts from the operation of
all stores, shops or boutiques selling items st retail; and,

{t) Notwithstanding the foregoing, and notwithstanding the provisions
of subsection (m) of this subsection 4.2.2, the percentage of Gross Receipts
payable from club dues, initiation fees, and assessments shall be TEN PERCENT
(10%) for so long as Lessee is in compliance with its “Public Service Plan”. For
the purposes of this subsection, compliance with its “Public Service Plan” shall
mean, for any calendar year or portion thereof, that(1) Lessee has submittedto  ~
Director no later than January 15 of such year, and Director has approved, '
satisfactory evidence that Lessee has expended in the prior calendar year an )
amount no less than five percent (5%) of Gross Receipts payable from club dues, -
initiation fees, and assessments toward public service programs and expenditurtes

_which have been approved by Director and which may include Lessee’s costs of

compliance with the terms of Section 3.9 hereof. Such Public Service Plan shall
additionally set forth in detail Lessee’s plans, arrangements and intention to
comply with the provisions of Section 3.9 of this Lease for such calendar year, -

‘together with (i) a Lessee’s written certification that it has complied with the-

terms of Section 3.9 of this Lease and has fully lmplemented its Public Service
Plan, as approved by Director, for the prior calendar year and (ii) Lessee’s
proposed expenditures of nio less than five percent (5%) of Gross Receipts

'payable from club dues, initiation fees, and assessments toward public service

programs in the current calendar year, to the extent that Lessee desires to avail .

- itself-of the percentage rent redugtion in this subsection 4.2. 2(t) In the event that - -
. " Director dlsapproves Lessee’s Public Setvice Plan or otherwise determines that
" Lessee is not in comipliance with the réquirements of its Public Service Plan or

Sectlon 3.9 of thzs Lease or Lessee falls to provide Dlrector with adequate

a1




11521377

documentation evidencing Lessee’s expenditures or compliance with the prior
year’s Public Service Plan, which failure is not remedied within thirty (30) days
after written notice from Director to Lessee, the Percentage Rent applicable to the
foregoing income category shall be increased by FIVE PERCENT (5%) from and
after the first day of the first month after the date upon which Director determines
Lessee was no longer in compliance with its Public Service Plan ugtil compliance
is reestablished to the satisfaction of Director. Nevertheless, Lessee’s failure to

- comply with the requirements of its Public Service Plan (other than with respect
to the requirements of Section 3.9) shall not constitute an Event of Default

hereunder.

(u)  The specific percentages set forth above apply to those Permitted
Uses of the Premises which are applicable as of the Execution Date. Where a
shecific percentage in the foregoing schedule has not been provided, then,
concurrent with County or Director’s approval of a specific additional or related
use, Director shall establish the specific percentage to be applied to such
additional or related use. Such percentage shall be the greater of (1) the average
percentage rent received by County with respect to that category of activities
within Marina del Rey, California at the time of approval of the additional or
related use, and (2) the most recent agreemerit by County, whether by arbitration
or otherwise, with respect to the appropriate percentage to be applied to that use.

. The percentage rent for the related use as determined by Director shall remain in

effect until the next Renegotiation Date.

4.2.2.1.0ther Activities. If Director or Lessee determine that a percentage
of Gross Receipts is not svitable or applicable for a particular activity not
described above, although permitted hereunder, Director and Lessee shall
mutually establish a minimum monthly payment to County as payment for the
privilege of engaging therein, which shall remain effective until the next
Renegotiation Date. .Said minimum monthly amount shall be reasonable in
accordance with the revenue generated by such activity and shafl be included in

" Percentage Rent, as determined hereunder, in lieu of a percentage of Gross

Recelpts therefor, If Director and Lessee cannot agree upon such reasonable
minimum monthly payment, the matter shall be resolved by arbitration as -

. provided in Article 16 hereof.

4.2.2.2. Accounting Records and Procedures. Lessee agrees to and shall
comply with, and shalt cause all of its sublessees, licensees, permittees and
concessionaires to agreé to and comply with, the recordkeeping and accounting
procedures, as well as the inspection and audit rights granted to County, set forth
in Article 14 of this Lease. =~

4 2, 2 3.Gross Receipts. Except as herem otherwnse prov1ded the term

: :"Gross Receipts” as-used in this Lease meatis afl money, cash receipts, or other-

things of value, including but not limited to gioss charges, sales, rentals, common.
area maintenance payments, operating expense relmbursements fees and

commissions made or eamed by Lessee and/or all its asslgnees Sublessees,
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licensees, permittees or concessionaires, whether collected or accrued from any

"business, uge, occupation or any combination thereof, originating, transacted, or

performed in whole or in part, on the Premises, including but not limited to
rentals, the rendering or supplying of services and the sale of goods wares or
merchandise.

(i)  Except as otherwise set forth herein, there shall be no
deduction from Gross Receipts for any overhead or cost or expense of operation,
such as, without limitation, salaries, wages, costs of goods, interest, debt
amortization, rent credit, collection costs, discounts from credit card operations,
insurance and taxes.

(i)  Gross Receipts shall not include direct taxes imposed upon
and collected from the consumer, such as, without limitation, retail sales taxes,
excise taxes, or related direct taxes paid periodically to a governmental agency
accompanied by a tax return statement.

(iii)  Gross Receipts reported by Lessee and its Sublessees,
asmgnecs licensees, Lessees and permittees must include the usual charges for
any services, goods, rentals or facilities provided by Lessee or its Sublessees,
assignees, licensees, concessionaires or permittees. Bona fide bad debts actually
accrued by Lessee for amounts owed by subtenants, assignees, licensees
concessionaires or permiftees may be deducted from Gross Receipts to the extent
that such amounts have been previously reported as Gross Receipts; however,
there shall be no deduction for bad debts based on past experience or transfer to a
bad debt reserve. Subsequent collection of bad debts previously not repotted as
Gross Receipts shall be included in Gross Receipts at the time they are collected.
Notwithstanding anything to the contrary contained herein, Lessee shall be
permitted to make monthly payments of Percentage Rent using the cash method
of -accounting to determine Gross Receipts, provided that Lessee provides County
with an annual reconciliation.of its cash basis determination of Gross Receipts to
the accrual. mcthod (together with payment of any additional Percentage Rent .
due). - .

(iv) Gross Receiots shall not includc any ot‘ the follo\tving items: :

a. goods returned to suppliers or which are delivered
for resale (as opposed to delivery) to another retail location or to a warehouse or
to any retailers without profit to Lessee or Sublessee, where-such returns or

_deliveries are made solely for the convenient operation of the business of Lessee -
or Sublessee and not for the purpose of consurnmating a sale made i in, about or
. from the Premlses, :

b an-amount equal to the cash refunded or credit. -

allowed on merchandise returned by customers and accepted by Léssee or

Sublessec or the amount of cash'refunded or credit allowed thereon in lieu of -

- _-chssee § or Sublessee 8 acceptance thereof but only to the extent that the sales 2
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relating to such merchandise were made in, about or from the Premises; provided .

" that whenever Lessee or Sublessee accepts a credit slip as payment for goods or

services, the amount of credit shall be included in Gross Receipts;

. c. sales of fixtures, equipment or property which are
not Lessee’s or Sublessee’s stock in trade;

d.  receipts from insurance claims other than rental
interruption or business interruption insurance;

e. interest eamed by Lessee or Sublessee on funds
arising from the Premises or the use thereof, deposited or maintained by Lessee or
Sublessee in banks or similar financial institutions; '

f. the Cost of Sublessee’s submetered electricity,
provided (1) each Sublessee’s obligation to reimburse Lessee for such Sublessee’s
electrical charges is separate and apart from such Sublessee’s obligation to pay
rent for its occupancy of the Premises; (2) the reimbursed sum is in an amount
equal to the Cost of the Sublesee’s electricity; and (3) the receipt is actually -
credited against the cost of the Sublessee’s electricify. For the purpose of the
foregoing sentence, the “Cost” of the Sublessee’s electricity shall mean the actual
costs incurred by Lessee, exclusive of ovethead and general and administrative
expenses, in paying the portion of the respective utility’s electric bill that is i
allocable to the Sublessee based on such Sublessee’s submetered consumption of-
electricity, and in paying the portion of any third party submeter reading and
service charge to each submeter that is actually read and a direct allocation of the
submeter service charge to each such submeter that is serviced. County shall have
the right fo approve all submeters and to challenge the legitimacy or amount of
any Cost, and all disputes regarding such County approvals or challeniges, if not
resolved by the parties within thirty (30) days after notice to Lessee of such -
disapproval or challenge, shall be resolved by arbittation pursuant to Article 16 of-

‘this Lease.

4.2.2.4 Excess Payments Credit. If rent payments actually made by .
Lessee in a particular Lease Year exceed the total rentals actually due for that year
as computed on an annual basis at the end of each Lease Year, Lessee shall be
permitted to credit that excess amount (“Excess Percentage Rent Payment”)
against the succeeding monthly installments of Percentage Rent otherwise due

" under this subsection 4.2.2 until such time as the entire Excess Percentage Rent

Paymenit has been recouped. If Lessee makes an Excess Percentage Rent '
Payment in the final Lease Year of the Term, County shall refund such amount-to

‘Lessee within thirty (30) days of its discovery and verification of such .

overpayment.’

"' 4.2.2.5 Effect of Sublessee, etc. Doing Business. Except as specifically

provided to the contrary in this Lease, where-a Sublessee, licensee, or permittee is - '
.conducting a business or engaged in any use or occupation or any combination” -



thereof on Lessee’s leasehold except for those uses or occupations delineated
under Item (1) of subsection (c1) of subsection 4.2.2, Lessee shall report
whichever of the following results in the greater percentage rental: (1) the Gross
Receipts of each Sublessee under one or more of the appropriate subsections of
this Section; or (2) Lessee’s receipts from each Sublessee under subsection {c) or
(c1) of this Section. '

4.2.2.6.Interest; Btc. Interest, service or late charges collected in
conjunction with a fransaction, sale or activity of Lessee.or Sublessee shall be
reported in the same percentage category as the transaction, sale or activity is
reported. o

4.2.2.7 Percentage Rent Doeg Not Affect Permitted Uses. It is understood
and acknowledged by Lessee that Section 3.1 of this Lease sets forth the
Permitted Uses of the Premises by Lessee; thus, the Percentage Rent categories
listed in subsection 4.2.2 are not all necessarily applicable to this Lease and are in
no way intended to expand the Permitted Uses.

4.2.2.8.Policy Statements. Director, by Policy Statement and with the
approval of Lessee, Auditor-Controller and County Counsel may further interpret
. the definition of Gross Receipts, with such interpretations to be a guideline in
implementing the foregoing subsections of this Lease.

43  Adjustments to Annyal Minimum Rent. As of the third (3rd) anniversary of the
Completion Date (or as of the third (3") anniversary of the Required Completion Date if the

Completion Date does not occur on or before the Required Completion Date) (the “First
Adjustment Date”) and as of each third (3rd) anniversary of the First Adjustment Date thereafter
(each an “Adjustment Date” and collectively the “Adjustment Dates”), the Annual Minimum
Rent shall be adjusted. Until the Renegotiation Date provided in Section 4.4 hereof, the Annual
Minimum Rent shall be adjusted as of each Adjustment Date to the amount which equals seventy
five percent (75%) of the average of the scheduled total annual rent due (including Monthly
'Minimum Rent and Percentage Rent) from Lessee to County under Section 4.2 of this Lease

- during the thirty-six (36) month period immediately preceding the Adjustment Date; provided,
Kowever, if the Completion Date does not occur by the Required Completion Date, then for -
purposes of determining the average total annual rent that was payable for the thirty-six (36)
meonth period prior to the First Adjustment Date, the total per diem annual rent for the period
from the Required Completion Date until the Completion Date shall be deemed to be the same

* total per diem annual rent that was payable by Lessee for the period from the Completion Date
until the next anniversary of the Réquired Completion Date. _

'44  Renegotiation of Annual Minimum and Percentage Rents. Effective on each tenth

- (10th)-anniversary of the Completion Date (or effective on each tenth (10™ anniversary of the
Required Completion.Date if the Completion Date does.not occur on or before the Required _
_. Completion Date (each a “Renegotiation Date” and collectively, the “Renegotiation Dates”), the-
Annuat Minimum Rent and Percentage Rerit shall be readjusted to the Fair Market Rental Value
(as defined below)-of the Pretnises. - oD e e R
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4.4.1. Fair Market Rental Value. As used herein, “Fair Market Rental Value”
shall mean, as of each Renegotiation Date, the fair market rent (mcludmg an annual
minimum rent), expressed as respective percentages of Gross Receipts in accordance with
the categories enumerated in subsection 4.2.2, which the Premises (with any and all
Improvements existing thereon deemed to be owned by County as of the Renegotiation
Date) would bring, on an absolute net basis, taking into account the Permitted Uses, all
relevant and applicable County policies and all of the other terms, conditions and
covenants contained in the Lease, if the Premises were exposed for lease for a reasonable
time on an open and competitive market to a.lessee for the purpose of the Permitted Uses,
where County and the respective tenant are dealing at arms length and neither is under
abnormal pressure to consummate the transaction, together with all restrictions, franchise
value, earning power and all other factors and data taken into account in accordance with
California law applicable from time to time to eminent domain proceedings.
Notwithstanding any contrary provision hereof, in no event shall the Fair Market Rental
Value of Percentage Rents ever be less than the specific numeric percentages set forth in
subsection 4.2.2 of this Lease.

4.4.2. Renepotiation Period. Not more than one (1) year nor less than nine {9)
months prior to the Renegotiation Date, Lessee shall deliver to County written notice
setting forth Lessee’s determination of the Fair Market Rental Value of the Premises.
Lessee’s notice shall include a list of comparable properties and/or complete copies of
any appraisals which it has utilized in its determination, together with such other
information regarding such comparable properties or the Premises as Lessee deems
relevant or as may be reasonably requested by County, Within one hundred twenty (120)
days after receipt of Lessee’s notice, if County disagrees with Lessee’s determination,
County shal! deliver to Lessee written notice of such disagreement, together with
County’s determination of Fair Market Rental Value and a list of comparable propertles
and/or complete copies of any appraisals which it has utilized in its determination,

. together with such other information regarding such comparable properties or the
Premises as County deems relevant or as may be reasonably requested by Lessee, to the
extent available to County. If County fails to-deliver to Lesgee notice of its disagreement
within the aforementioned period and such failure continues for fifteen (15) days after
receipt of written notice from Lessee, then Lessee 8 determination of Fair Matket Rental
Value shall be binding on County as of the Renegotlatton Date; provided, however, that
Lessee’s notice to County shall conspicuously state in bold faced type that such
determination of Fair Market Rental Value shall be binding on County unless County
delivers notice of its disagreement within such fifteen (15) day period.

.- If Lessee fails to deliver the notice described in.the first sentence of this _
subsection, setting forth Lessee’s determination of Fair Market Rental Value, and such
failure continues for fifteen (15) days after receipt of written notice from County, then .

- County shall submit: its determination of Fair Market Rental Value to Lessee, and Lessee - -
shall have fifteen (15) days to deliver to County written notice of Lessee’s agreement or
"disagireement with County’s determination. If Lessee fails to deliver notice of such

 disagreement, then County’s determination of Fair Market Rental Vaiuc shail be binding -
"on Lessee as of the Renegotlatxon Date. -~ : :
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4.4.3. Negotiation of Fair Market Rental Vaiue. If County (or Lessee, as the

case may be) does so notify Lessee (or County, as the case may be) of its disagreement as
provided in subsection 4.4.2, County and Lessee shall have sixty (60) days from the end
of the applicable response period in which to agree upon the Fair Market Rental Value
for the Premises. County and Lessee shall negotiate in good faith during said sixty (60)
day period. If the parties do so agree, they shall promptly execute an amendment to this
Lease setting forth the Fair Market Rental Value so jointly determined, to be effective
upon the Renegotiation Date. Director shall be authorized to execute any such
amendment on behalf of County. During the period of negotiation, Lessee shall abide by
all of the terms and conditions of this Lease, including but not limited to the obligation to
pay to County Annual Minimum Rent and Percentage Rent at the level existing for the
last year of the ten (10) year period then completed.

4.4.4. Arbitration. If County and Lessee fail to reach agreement during the sixty

.(60) day period set forth in subsection 4.,4.3, then, unless the parties agree otherwise, the

Fair Market Rental Value of the Premises shall be determined by arbitration as set forth
in Article 16 of this Lease and the parties shall execute an amendment to this Lease
setting forth the Fair Market Rental Value as determined by arbitration. In order to
determine the Fair Market Rental Value of the Premises, the arbitrator shall take into
congideration all of the terms, conditions and covenants of this Lease, the earning power
and all of the factors and data relating to such value required or proper to be considered -
in determining the fair rental value of leaseholds under the laws of eminent domain in the
State of California. During the period of arbitration, County and Lessee shall abide by all
of the terms and conditions of this Lease, including but not limited to Lessee’s obligation

- fo pay to County Annual Minimum Rent and Percentage Rent at then existing levels.

4.4.5. Retroactivity. In the event that, pursuant to subsections 4.4.3 or 4.4.4
hereof, the parties execute an amgndment to this Lease setting forth the Fair Market
Rental Value and the Annual Minimum Rent, such amendment, if executed prior to the

- Renegotiation Date, shall be effective as of the Renegotiation Date; if executed after the

Renegotiation Date, such amendment shall be retroactive to the Renegotiation Date. In
the event that such amendnient is executed after the Rénegotiation Date, then, within -
seven (7) days after such execution, Lessee shall pay to County, or County shall at its _
election pay or credit to Lessee, the difference; if any; between (a) such Fair Market
Rental Value for the Premises and (b) the actual Annual Minimum Rent and Percentage
Rent paid by Lessee to County, for the period of time from the Renegotiation Date until
the date of such payment. Lessee (with respect to overpayments) or County (with respect
to underpayments) shall further-be entitled to interest, compounded monthly; on each
portion of such payment from each date on which the applicable rental payments were
payable under this Lease to the date paid or credited, whlchever is apphcable, at the

. followmg rates

11521377

. (1) the mtcrest Tate appllcable to the ﬁrst six (6) months
.. following the Renegotiation Date shall be equal to the average daily rate for the
non-restncted funds held and invested by the Treasurer and Tax Collector of Los
~ Angeles County during-that per:od computed by the Audltor-Controller (“County.
Pool Rate”); and _ . :
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(i)  the interest rate applicable to any period of time in excess
of six (6) months following the Renegotiation Date shall be the average daily
variable prime rate of interest published in the Wall Street Journal (the “Prime
Rate”) plus one percent (1%) for the period between the date which is six (6)
months after the Renegotiation Date and the date of payment.

4.5  Payment and Late Fees. Monthly Minimum Rent shall be paid by Lessee in
advance Payments of Minimum Monthly Rent shall be received by County on or before the first
day of each calendar month of the Term. Percentage Rent shall be paid by Lessee in arrears.
Percentage Rent due, if any, for a given month of the Term shall be received by County on or

 before the fifteenth day of the calendar month following each month of the Term, calculated as
follows: the Lessee shall calculate the total Percentage Rent owed to County for the relevant
month of the Term; it shall deduct from said amount the total Monthly Minimum Rent paid to
County for that same month; if the resulting amount is a positive number, Lessee shall pay that
amount to County; if that amount is a negative number, no Percentage Rent shall be paid to
County for that month but nevertheless the Monthly Minimum Rent shall be paid every month of
the Term hereof. Percentage Rent payments shall be reconciled annually at the end of each
Lease Year, with any Excess Percentage Rent Payments credited as provided in _
subsection 4.2.2.4. Payment may be made by check or draft issued and payable to The County
of Los Angeles, and mailed or otherwise delivered to the Department of Beaches and Harbors,
Los Angeles County, 13483 Fiji Way, Trailer No. 2, Marina del Rey, California 90292, or such
other address as may be provided to Lessee by County. Lessee acknowledges that County shall
have no obligation to issue monthly rental statements, invoices or other demands for payment,
and that the rental payments required herein shall be payable notwithstanding the fact that Lessee
has received no such statement, invoice or demand. In the event any payment is not received by
County within five (5) days after the date due, Lessee acknowledges that County will experience
additional management, administrative and other costs that are impracticable or extremely
difficult to. determine,. Therefore, a fee (“Late Fee”) of six percent (6%) of the unpaid amount
shall be added to any amount not paid within five (5) days after the date due and payable;
provided that the Late Fee shall be waived with respect to the first occurrence during any Lease
Year of a late payment if such paymént is received by County within one (1) business day
. following written notice from County that the unpaid amount was not paid by the date due. In
addition to any Late Fee, any unpaid rent due shall additionally bear interest at an’ annual rate
equal to the Prime Rate plus three percent (3%), computed from the date when such amounts
were due and payable, compounded monthly, until paid. Lessee acknowledges that such Late
Fee.and interest shall be applicable to all identified monetary deficiencies under this Lease,
whether identified by audit or otherwise, and that interest on such amounts shall accrue from and
after the date when such amounts were due and payable as provided herein (as opposed to the
date when such deficiencies are identified by County).

4,6 - Changes of Ownershlp and Financing Events. Except-as otherwise prov1ded in,

this Section 4.6, each.time Lessee proposes either (a) a Change of Ownership or (b) a Financing

N Event, County shall be paid (1) an Administrative Charge equal to the Actual Cost incurred by

- +County-in connection with its review and processing of said Change of Ownership or Financing -
-Event (“Administrative Charge”y and (2) a Net Proceeds Share, in the everit County approves

. -such proposed Change of 0wnersh1p or Firiancing Event and such transaction is consummated. .
-“Net Proceeds Share” shall Mmean the apphcable amount determined pursuant to Section 4 8 of
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this Lease. Changes of Ownership and Financing Events are further subject to Countj approval
as provided in Articles 11 and 12 of this Lease.

4.6.1. Change of Ownership. “Change of Ownership” shall mean (a) any
transfer by Lessee of a five percent (5%) or greater direct ownership interest in this Lease
or in any Major Sublease, (b) Lessee’s granting of 2 Major Sublease or (c) any
transaction or series of related transactions not described in subsections 4.6.1(a) or (b)
which constitute an Aggregate Transfer of fifty percent (50%) or more of the beneficial
interests in, or a Change of Control of, Lessee, this Lease or a Major Sublease. For the
purposes of this Lease, “Change of Control” shall refer to a transaction whereby the
transferee acquires a beneficial interest in Lessee, this Lease or 8 Major Sublease which
brings its cumulative beneficial interest in Lessee, this Lease or a Major Sublease, as
appropriate, to over fifty percent (50%).

4.6.2. Excluded Transfers. Notwithstanding anything to the contrary contained

in this Lease, Changes of Ownership resulting from the following transfers shall not be

. deemed to create an obligation to pay County a Net Proceeds Share, and, except for a
transfer described in subsection 4.6.2.1, County shall have no approval rights with respect
thereto (other than those approval rights set forth below regarding the managing general
partner of Lessee), although County shall be provided with prior written notice of the
change of ownership and Lessee shall reimburse County for the Actual Cost of its review
of such transactions, which review with respect to the transactions described in
subsections 4.6.2.2 through 4.6.2.6 shall be limited to confirming that each change of
ownership qualifies as an Excluded Transfer under this subsection 4.6.2:

4.6.2.1.a transfer by any direct or indirect partner (which for purposes of
this subsection 4.6.2 shall also mean member, shareholder or other interest holder
if Lessee becomes an entity other than a partnership) of Lessee as of the
Execution Date, to any other direct or indirect partner of Lessee as of the
Execution Date; B ' '

4.6.2.2.a transfer to a spousé in connection with a property seftlement
agreement or decree of dissolution of marriage or legal separation, or a transfer by
a direct or indirect partner of Lessee directly to a spouse, sibling or descendant;
provided, however, that County shall at all times have the right to approve the
managing general partner, or managing member if Lessee hereby becomes a
limited liability company (and the controlling intérest in such managing general
partner or managing member), of Lessee following such a transfer; '

4.6.2.3.a transfer of the existing interests in Lessee held by a diréct or
-~ indirect partner of Lessee to any living trust, by way of gift, devise, intestate -
“snccession or operation of law, where the transferee living trust’s assels are
substantially the same as the transferot and the beneficiaries of said trust are
‘members of the transferor’s immediate family.-(which for the purposes of this
subsection shall be limited to the transferor’s spouse,-children, parents, siblings
and grandchildren), together with the subsequent transfer of such interests to such
* beneficiaries upon the death of such partnei; provided, however, the parties
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acknowledge (a) that a subsequent dilution or transfer of said interests shall be
subject to County approval and fees as provided herein, and (b) County shall have
at all times the right to approve the managing general partner, or managing
menber in the event that Lessee becomes a limited liability company (and the
controlling interest in such managing general partner or managing member), of
Lessee.

4.6.2.4.a transfer of a beneficial interest resulting from public trading in
the stock or securities of an entity, where such entity is a corporation whose stock
is traded publicly on a national stock exchange or is traded in the over-the-counter
market and whose price is regularly quoted in recognized national quotation
services;

4.6.2.5.a mere change in the form, method or status of ownership (other
than a transfer of beneficial interests between or among individuals and/or entities
controlled by such individuals); provided that this exclusion shall not applytoa
single transaction or series of related transactions whereby an Aggregate Transfer
of fifty percent (50%} or more of the beneficial interests in Lessee, this Lease or a
Major Sublease has occurred, except if the transfer is purely a change in the form
of ownership, such as a conversion of Lessee's partnership to a corporation or
limited liability company, as long as there is a continuity of management; or

. 4.6.2.6.any transfer resulting from a Condemnation by County or other
governmental entity having the power of eminent domain if consented to by
County. '

4.6.3. Aggregate Trangfer. “Aggregate Transfer” shall refer to the total
percentage of the shares of stock, partnership interests, membership interests or any other
equity interests (which constitute beneficial interests in Lessee, this Lease or a Major
Sublease, as appropriate) transferred in all transactions (other than those enumerated in
subsection 4,6.2) occurring since. the later of (a) the Effective Date, (b) the executionhy -

. Lessee of this Lease or a Major Sublease, as appropriate, or (c) the most recent Change of

Ownership upon which an Aglminiétrati\(e'Charge was paid to County.

4.6.4. Beneficial Interest: As used in this Lease; the “beneficial interest,”

““beneficial interest in this Lease,” or “beneficial interest in a Major Sublease” shall refer

to the interests of the natural persons who comprise the ultimate owner or owners of
Lessee’s interest in this Lease or a Major Sublease, or a Major Sublessee’s interest in a
Major Sublease, whichever is appropriate, regardless of the form of such ownership and
regardless of whether such interests are owned through corporations, trusts, partnerships,
limited liability companies or layers thereof: provided, however, that if an entity with an
ownership interest in.the Lease or a Major Sublease is a partnership, corporation or

. limited liability entity (a) whose beneficial interest in-this Lease or a Major Sublease, -

~ whichever is appropriate, comprises less than fi

fteen percent (15%) of its total assets or

" (byin which'no ten (10) shareholders, partners or members together own more than thirty

percent (30%), of the partnership interests, shares, niembership interests or other equity

interests in the entity, then for the purposes of Sections 4.6 through 4.8 hereof, the entity .-
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itself shall be deemed to be the ultimate owner of the beneficial interest in this Lease or a.
Major Sublease, as appropriate, and the owners of such entity shall not be treated as the
ultimate owners of such beneficial interest.

4.6.4.1.Interests Held By Entities. Except as otherwise provided herein,
an interest in Lessee, this Lease or a Major Sublease held or owned by a
partnership, limited liability comipany, corporation or other entity shall be treated
as owned by the partners, members, shareholders or other equity holders of such
entity in proportion to their respective equity interests, determined by reference to .
the relative values of the interests of all partners, members, shareholders or other
equity holders in such entity. Where more than one layer of entities exists
between Lessee or a Major Sublessee, as appropriate, and the ultimate owners,
then the foregoing sentence shall be applied successively to each such entity in
order to determine the ownership of the beneficial interests in Lessee, this Lease
or a Major Sublease, as appropriate, and any transfers thereof.

4.6.4.2.0wnership of Multiple Assets. The proceeds of any event
constituting or giving rise to a Change of Ownership shall be apportioned to this
Lease or a Major Sublease, whichever is appropriate, and to any other assets
transferred in the same transaction in proportion to the relative fair market values
of the respective assets transferred. The Net Proceeds Share shall be calculated
-only by reference to the amount of such proceeds apportioned to this Lease, a
Maejor Sublease or the beneficial interests therein, whichever is appropriate.

4.7  Calculation and Payment. A deposit of Fifteen Thousand and 00/100 Dollars
($15,000) toward the Administrative Charge shall be due and payable upon Lessee’s notification
to County of the proposed Change of Ownership or Financing Event and request for County’s
approval thereof. If the transaction is approved, the balance of the Administrative Charge, if
any, and the Net Proceeds Share shall be due and payable concurrently with the consummation
of the transaction constituting the Change of Ownership or Fmancmg Event giving tise to the

_ 'obllgatlon to pay such fee, regardless of whether or not money is transferred by the parties in.
.connection. with such consymmation. If County disapproves the proposed fransaction then, -
within thirty (30) days after notice of its disapproval, County shall deliver to Lessee a-written
notice setting forth the Administrative Charge, together with a refund of the amount, if any, of’
the deposit in excess of the Administrative Charge otherwise allowable under Section 4.6. In the

. event that the Administrative Charge exceeds the deposit, then Lessee shall pay County the

balance of the Administrative Charge otherwise allowable under Section 4.6 within thirty (30)
days after receipt of the notice from County setting forth the Administrative Charge and any
supporting documentation reasonably requested by Lessee within five (5) business days after its
receipt of such notice. Together with its request for County approval of the proposed

{ransaction, Lessee, a Major Sublessee or the holder of a beneficial interest in this Lease or a

: .Major Sublease, whichever is appropriate, shall present to County its calculation of the Net

. Proceeds Share (if any) anticipated to be derived therefrom, which shall include the adjustment
to. Improvement Costs, if any, which may result from the payment of such Net Proceeds Share -

(“Calculation Notice™). Each Calculation Notice shali contain such detail as may be reasonably

requiested by County to verify the calculation of the Net Proceeds Share. Within thirty (30) days .

after thie receipt of the Calculation Notice and all qunnatlon or dpta reasonably necessary for
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County to verify the calculations within the Calculation Notice, County shall notify the party
giving the Calculation Notice as to County’s agreement or disagreement with the amount of the
Net Proceeds Share set forth therein or the related ad_]ustment of Improvement Costs, if any.
Failure of County to approve the Calculation Notice in writing within such thirty (30) day period
shall be deemed to constitute County’s disapproval thereof. Failing mutual agreement within
thirty (30) days after the expiration of said thirty (30) day period, the dispute shall be resolved by
arbitration as set forth in Article 16 of this Lease in the manner prescribed herein for the
resolution of disputes concerning Fair Market Rental Value, .In the event County approves a
Change of Ownership or Financing Event but a dispute exists as fo the Net Proceeds Share in
respect thereof or the related adjustment, if any, in Improvement Costs, then the transaction may
be consummated after County has disapproved Lessee’s Calculation Notice; provided, however,
that (i) Lessee shall remit to County as otherwise required hereunder the undisputed portion of
the Net Proceeds Share and (ii) Lessee shall deposit the disputed portion of the Net Proceeds
Share into an interest bearing escrow account at the closing of the transaction, which portion
shall be distributed in accordance with the arbitration of the dispute pursuant to Article 16 of this
Lease, in the manner prescribed herein for the resolution of disputes concerning Fair Market
Rental Value.

4.7.1. Transfer of Less Than Entire Interest. Where a Change of Ownership has
occurred by reason of the transfer of less than all of an owner’s beneficial interest in
Lessee, this Lease or a Major Sublease, the Net Proceeds Share shall be due and payable
with respect to those portions of such beneficial interest that have been acquired by the
transferee since the latest of {a) the Effective Date, (b) the date of the execution of this
Lease (or a Major Sublease) by Lessee, (c) the most recent event creating Lessee’s
obligation to pay a Net Proceeds Share (including without limitation an approval by
County of a transfer at a price which falls below the threshold for paying a Net Proceeds
Share) with respect to this Lease (or a Major Sublease), or (d) the date which is twelve
(12) months prior to the transfer which constitutes the Change of Ownership.

4.7.2. ‘Purchase Money Notes, If the transferor of an interest accepts a note
' made by the transferee of such interest in payient of all or'a portion of the acquigition -
cost (a “Purchase Money Note™), such note shall be valued at its face amount; provided
that if the interest rate on such Purchase Money Note is in-excéss of a market rate, then
the value of such note shall be increased to reflect such above-market rate. Any disputes
between County and Lessee as to whether the interest rate on a Purchase Money Note is
in excess of a market rate or with respect to the valuation of a Purchase Money Note with
an above-market rate of interest, shall be settled by arbitration pursuant to Artlcle 16
below:; o
_ 473, Obligation to Pay Net Proceeds Share and Administrative Charge. With
respect to a Change of Ownership giving rise to the Administrative Charge and Net - -
Proceeds Share, the obligation to pay the Administrative Charge and Net Proceeds- Share
shall be the joint and several obligation of the transferor and transferee; provided, :
- however, that the transferee shall not be liable for the payment of the Admmlstrative
. Charge or Net Proceeds Share if the transferor provides County with a deposit, letter of
"~ credit ‘or other security satisfactory fo-County for the payment thereof, In the gvent that :
- the Administrative Charge or Net Proceeds Share is not paid when due with respect to'the , " -
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beneficial interest in this Lease, then County shall have the remedies set forth in
Section 13.3 hereof.

Net Proceeds Share. In the event of a Change of Ownership, the Net Proceeds

Share shall be a sum equal to the greater of (a) five percent (5%) of the gross sale or transfer
proceeds or other consideration given for the interests transferred (but in the case of a transfer to
a party affiliated with or otherwise related to the transferor, such consideration shall in no event
be deemed to be less than the fair value of the interests transferred), or (b) twenty percent (20%)

. of the Net Transfer Proceéeds from such transfer. With respect to a Financing Event, the Net
Proceeds Share (if any) shall be equal to twenty percent (20%) of the Net Refinancing Proceeds
from such Financing Event.

©lisaany |

4.8.1. Transaction by Oﬁgirlgl Lessee. In the case of a transfer by Lessee (but

not a successor or assignee of Lessee) constituting a Change of Ownership, “Net Transfer
Proceeds” shall mean the total cash and other consideration received (but in the case of a
transfer to a party affiliated with or otherwise related to the transferor, such consideration
shall in no event be deemed to be less than the fair value of the interests transferred), less
the following costs with respect to Lessee (but not its successors or assignees):

48.1.1. § (the “Existing Value™), (b) the amount of
the Option Fee paid by Lessee under the Option Agreement, (¢) the actual out-of-
pocket costs incurred by Lessee for its third party consultants and attorneys in
connection with the negotiation and consummation of the transactions resulting in
the execution of this Lease, and (d) the Actual Costs reimbursed by Lessee to
County pursuant to Section 15.3 of this Lease (the “Base Value™); plus

4.8.1.2. the final actual construction costs paid by Lessee in connection
with the construction of the Redevelopment Work or other physical
Improvements to the Prerhises in accordance with Article 5 herein (mcludmg
future capital redevelopinent and rehabilitation work, but not periodic
maintenance and repair) to the Premises in accordance with the requirements of
this Lease (“Improvement Costs™), whose costs have been submitted to Director
within thirty (30) days after the completnon of such Imiprovements and. which
costs shall have been certified in writing to Director by Lessee to have been
incurred, along with evidence reasonably satisfactory to Director that such costs
have been incurred. Alternatively, with respect to capital improvements that are
not part of the initial Redevelopment Work, Lessee shall be entitled to adopt a
program of annual submissions to Director within ninety (90) days following the-
end of each Lease Year. Construction costs shall include all hard and soft costs
(including out-of-pocket design and predevelopment costs incurred prior to the

.date of the Lease for Redevelopment Woik or other physical Improvemients -

constructed efter the Effective Date, construction period interest on Lessge’s
construction loan, and deve‘loper fees incurred by Lesseg, as long as such - _
developer fees do.not exceed four pereent {(4%) of hard construction costs) plus

T4, 8 1.3. commissions title and escrow costs, dotmmentary transfer taxes, :

_reasonable attorneys fees, prepayrr_lent or yield maintenance preml_ums and other
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bona fide closing costs actually paid to third parties and documented to the
satisfaction of County, which costs were directly attributable to the consummation
of the particular transaction giving rise to the obligation to pay County a Net
Proceeds Share (collectively, “Documented Transaction Costs”); plus

4.8.14  That portion of the principal amount of any Financing Event
after the Effective Date that constituted Net Refinancing Proceeds on. which
Lessee paid County a Net Proceeds Share.

4.8.2. Transfer by Lessee’s Successor. In the case of  transfer by a Lessee other
than the original Lessee, “Net Transfer Proceeds” shall mean the total cash and other
consideration received by that successor Lessee (but in the case of a transfer to a party
affiliated with or otherwise related to the transferor, such consideration shall in no event
be deemed to be less than the fair value of the interests transferred), minus the following
costs with respect to such successor Lessee:

4.8.2.1. the greatest of {a) the Base Value plus the amount of any

Improvement Costs incurred prior to such successor Lessee’s acquisition of its
leasehold interest in the Premises, (b) the purchase price such successor paid to
Lessee or such successor’s seller for the interest acquired (or the fair market value
of the interests transferred in connection with the seller’s acquisition of the
leasehold if utilized in connection with the calculation of Net Transfer Proceeds

~ with respect to that sale) or (c) the original principal amount of any Financing
Event or Financing Events (on a non-duplicative basis) after such successor
Lessee’s acquisition of the leasehold and with respect to which County was paid a
Net Proceeds Share, plus the principal amount of any financing existing as of the
date on which such seller acquired the leasehold or subsequently obtained by
Lessee, if such financing has not been refinanced, but without duplication;

4.8.2.2. Improvement Costs actually paid by such successor Lessee after
“such successor Lesseé’s acquisition of its leasehold interest i in the Premlses and
-not subsequently repaid with Net Refinancmg Proceeds, provnded that such costs
have been submitted to and approved by County to the extent provxded in
subsection 4.8.1.1 with respect to Lessee; and, :

4.8.2.3. Documented Transaction Costs with respect to the transfer of the
interest by the successor. -

4.8.3. Transfers of Maijor Sublessee’s Interest. Wlth respect to ariy Change of
Ownership described in subsection 4.6.1(b), subsections 4.8.1 and 4.8.2 shail apply,

- except that any rents or other amounts received by Lessee from the Major Sublessee and

passed through to Ceunty under any provlsmn of this Lease (other than payment of Net

: 'Proceeds Share) shall be d:sregarded in the computatlon of Net Transfet Proceeds.

4 8.4. Other Transfers Wlth respect to any Change of Ownershlp not descrlbed
in'subsections 4.8.1 through 4.8.3 (i.e., a transfer-of an interest i in an entity holding a

_ dlrect or mdn-ect ownershlp mterest in this Lease or ina Major Sublease), subsectlons
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transfer or series of transfers which County can demonstrate was primarily structured for
the purpose of avoiding the obligation to-pay Net Proceeds Share set forth in Sect:ons 4.6

4.8.1 and 4.8.2 shall apply to such Change of Ownership, except that in lieu of deducting
the Existing Value (if any) and Improvement Costs in determining Net Transfer
Proceeds, the cost to the transferor of the interest béing transferred shall be deducted.
Furthermore, in the event that any such Change of Ownership produces a Net Proceeds
Share, the then existing Improvement Costs shall be increased by an appropriate amount
to reflect such Net Proceeds Share, as if it had been realized by Lessee upon a transfer of
a comparable interest in this Lease or in a Major Sublease, as appropriate.

4.8.5. Net Refinancing Proceeds. “Net Refinancing Proceeds” shall mean the
gross principal amount of any Financing Event afier thé Execution Date, minus (i) the
greatest of (a) the Existing Value, (b) the principal amount of Lessee’s existing financing
as of the Execution Date or (c) the principal amount of any subsequent refinancing by
Lessee in connection with which County was paid a Net Proceeds Share, together with
any portion of the proceeds of the Financing Event which shall be used for Improvement
Costs, (ii) other Improvement Costs incurred by Lessee and not paid for or repaid with
the proceeds of any Financing Event, and (iii) Documented Transaction Costs with
respect to such Financing Event,

4,8.6, Effect of Refinancing on Improvement Costs. Upon payment to County of
a Net Proceeds Share in connection with a Financing Event, then the Improvement Costs

incurred by Lessee prior to such Financing Event shall be increased by the amount of
New Refinancing Proceeds derived from such Financing Event and the Documented
Transaction Costs in connection therewith and shall be in addition to Improvement Costs
incurred by Lessee after such Financing Event.

4.8.7. Transfers to which Sections 4.6 through 4.8 Apply. The provisions of
Sections 4.6 through 4.8 hereof shall apply to all transfers of beneficial interests in this
Lease or a Major Sublease which constitute a Change of Ownership, unless such transfers
are otherwise excluded pursuant to this Lease. Furthermore, the provisions of Sections
4.6 through 4.8 of this Lease, and the-principles set forth therein, shall apply to any

‘through 4.8 of this Lease and whlch viewed together, would otherwise constitute a

Change of Ownership.

4.8.8. Payment. NetProceeds Share shall be due and payable concurrently with
the transfer giving rise to the obligation to pay such fees and shall be the joint and several
obligation of the transferee and transferor. Net Proceeds Share not paid when due shall .
be subject to a late feé of six percent (6%) of the amount due, together with interest on
such Net Pr0ceeds Share and late-fee at the Apphcable Rate from the date due until paid.
In the-event that the proceeds of the transaction giving rise to the obligation to pay Net

Proceeds Share are comprised, in whole or in part, of assets other than cash, then the cash -

. " payment of the Net Proceeds Share shall reflect the fair market value of such rion-cash
- assets as of the date of the Change of Ownershiip, which shall be set forth in the

Calculation Notice. Notwithstanding the foregoing; in the case of a Change of -

. .- Ownership described in subsection 4.6.1(b), the Net Proceeds Share shall be payable to

* County as and whcn the Net Transfer Proc¢eds are rccclvcd wnth the Net Procccds Sharc -

T onsasry
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. being equitably apportioned to the payments derived by Lessee from said Change of
Ownership (other than any payments passed through to County under this Lease).

4.8.9: Shareholder, Partner, Member, Trustee and Beneficiary List. Prior to the

Execution Date, prior to each subsequent Change of Ownership or Financing Event and
upon the request of County (which requests shall be no more frequent than once per
year), Lessee shall provide County with an updated schedule listing the names and
mailing addresses of (i) all'shareholders, partners, members and otlier holders of equity or
" beneficial interests in Lessee, this Lease or the Major Sublesse¢ under any Major
Sublease, and (ji) all sharcholders, partners, members and other holders of equity or
beneficial interests in any of the constituent shareholders, partners, members or other
holders of equity or beneficial interests in Lessee or any Major Sublessee under any
Major Sublease, if such interest exceeds a five percent (5%) or greater beneficial interest
in Lessee, its constituent sharcholders, partners, members or other interest holders, or the
Major Sublessee under a Major Sublease. In the event that such shareholder, partner,
member or other interest holder is a trust, Lessee shall include in such schedule the name
and mailing address of each trustee of said trust, together with the names and mailing
addresses of each beneficiary of said trust with greater than a five percent (5%) actuarial
interest in distributions from, or the corpus of, said trust; provided, however, that to the
extent that Lessee is prevented by Applicable Laws from obtaining such information
regarding the beneficiaries of said trust(s), Lessee shall have complied with this provision
if Lessee uses its best efforts to obtain such information voluntarily and provides County
with the opportunity to review any such information so obtzined. Lessee agrees to use its
best efforts to provide County with any additional information reasonably requested by
County in order to determine the identities of the holders of five percent (5%) or greater-
beneficial interests in Lessee or its constituent shareholders, partners, members or other
interest holders, this Lease or a Major Sublease. '

5. CONSTRUCTION OF IMPROVEMENTS.

51  Redevelopment Work. It is expressly understood and agreed that Lessee shall
demolish the existing Improvements located on the Premises, and construct new Improvements
on the Premises in accordance witli the Redevelopment Plan attached to this Lease as Exhibit B, -
" iricluding without limitation, the following new Improvements: (i) a new-commercial building- -

(the “New Commercial Building”) containing not less than 29,000 square feet of rentable area of
space to be initially allocated approximately as follows: 5,000 rentable squate feet of yacht club
space, 10,000 rentable square feet of health club space, 2,916 rentable square feet of retail space
and 11,432 rentable square feet of marine commercial office space; (if) an attached parking
structure with 447 parking spaces or such other number of parking spaces as required under
Section 15.20 below (the “Parking Structure™); (iii) complete replacement of the existing 182

. - boat slips and related Improvements with 87 new boat slips with an average slip length of 36
* lineal feet and related Improvements (all such boat slips and related Improvements, as‘approved
and constructed, the “Anchorage Improvemehts™); and (iv) the Promenade Work described'in
Section. 15.19 of this Lease. The demolition and censtruction work described in the immediately
preceding seiiterice; along with all assoclated improvement, hardscape, landscape and other site
work approved by County and to be performed in connection with such construction work, are
herein collectively referred to as the “Redevelopment Work.” The design, density, site coverage, -
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layout and open space, view corridors, building height, construction materials, landscaping,
hardscaping and other improvement specifications pertaining to the Redevelopment Work shall
be subject to County’s approval as set forth in this Section 5, and shall be subject to the receipt
by Lessee.of all Entitlements. The boat slips to be constructed as part of the Anchorage
Improvements shall be constructed with concrete or such other materials as approved by the
Director. Lessee shall be solely responsible for all costs and expenses incurred in connection
with the design, entitlement and construction of the Redevelopment Work. Lessee shall expend
not less-than the Minimum Development Cost (as defined below) for the cost of the
Redevelopment Work, which expenditures shall be subject to the verification and reasonable
approval by County. The “Minimum Development Cost” shall mean $13,000,000 increased by
the same percentage increase (if any) in the ENR Index from April, 2005 through the date of the
commencement of construction of the Redevelopment Work. Lessee shall comply with all time
deadlines and schedules set forth in this Section 5 relating to the completion of the design and
construction of the Redevelopment Work. Lessee’s failure to do so shall, if not cured within the
applicable cure set forth in subsection 13.1.2, constitute an Event of Default.

5.2  Schematics and Narrative. If, and to the extent, not completed by Lessee prior to
_ the Effective Date in accordance with Section 4.3 of the Option Agreement, Lessee shall submit
to the Director six (6) sets of schematic plans together with a narrative description and
construction cost estimate summary clearly delineating the nature, size, configuration and layout
of any and all Improvements to be constructed, altered or modified on the Premises as part of the
Redevelopment Work. ‘Such plans shall, among other things, clearly delineate the architectural
theme or motif of the Improvements and shall identify and illustrate the boundaries of the
Premises and all rights-of-way or other areas reserved to County or third parties which are
located thereon. The schematic plans and other materials required to be submitted by Lessee
after the Effective Date pursuant to this Section 5.2 (i.e., not including those required to be
submitted by Lessee during the Option Term pursuant to Section 4.3 of the Option Agreement)
shall be submitted by Lessee to Director in accordance with a schedule that facilitates Lessee’s
completion of the Redevelopment Work on or before the Required Completion Date (subject to
any extension thereof permitted hereunder) set forth in Section 5.7 below (taking into ,
consideration the other plan submittat and approval periods set forth in this Lease). Director
- shall have sixty (60) days within which to approve or disapprove Lessee’s submission under this
Section 5.2." Failure of Director to approve such submission in writing within said sixty (60) day
period shall be deemed disapproval of said submission. After approval of schematic plans (or
subsequent approval of Preliminary or Approved Final Plans, Specifications and Costs, as
- defined herein) by Director, if changes in such plans are required by conditions of approval of .
the Improvements imposed by the California Coastal Commission or other governmental agency
having jurisdiction thereover, Lessee shall promptly advise Director in writing of such changes
* and Director shall not disapprove the changes required by the Califomia Coastal Commission or . -
- other govemmental agency, as appropriate, unless such changes materiatly prejudice County 8
abxhty to enjoy the rlghts and benefits granted to County pursuant to this Lease. :

53 rgllmln_a_rx Plans and Spectﬁeatlons If, and to the’ extent, not completed by

- Lessee prior to the Effective Date in accordance with Section 4.3 .of the Option Agreément,
Lessee shall submit to Director six (6) sets of preliminary plans, outline specifications and-

' construction cost estimates for'the Improvements set forth therein, The preliminary plans,

_outline specifications and construction-cost estimate shall conform to, expand upon and reflect a
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natural evolution from the descriptions and estimates set forth in the approved schematic plans
and narrative. Any difference in the scope, size, configuration, arrangement or motif of the
Improvements from those described in the approved schematics and narrative shall be separately
identified and described. The preliminary plans, outline specifications and construction cost

estimates required to be submitted by Lessee after the Effective Date pursuant to this Section 5.3 " .

(i.e., not including those required to be submitted by Lessee during the Option Term pursuant to
Section 4.3 of the Option Agreement) shall be submitted by Lessee to Director in accordance
-with a schedule that facilitates Lessee’s completion of the Redevelopment Work on or before the
Required Completion Date set forth in Section 5.7 below (taking into consideration the other
plan submittal and approval periods set forth in this Lease). Director shall have twenty-one (21)
days within which to approve or reasonably disapprove Lessee’s submission under this

Section 5.3, and Director may disapprove said preliminary plans on the grounds that they do not
reflect a natural evolution from the approved schematic plans or that they materially differ from
the approved schematic plans and narrative, Failure of Director to disapprove said preliminary
plans within twenty one (21) days after Director’s receipt thereof shall be deemed Director’s
approval thereof; provided, however, that in the event that the preliminary plans, outline
specifications and construction cost estimates contain substantial changes from the approved
schematics and narrative, then Director shall have sixty (60) days in which to approve said
submission, which approval shall be deemed withheld if not granted in writing within such sixty
(60) day period; and provided further, that together with the submission of the preliminary plans,
outline specifications and construction cost estimates, Lessee must deliver to Director a
transmiittal letter containing the following text prominently displayed in bold faced type:

“PURSUANT TO SECTION 5.3 OF THE AMENDED AND RESTATED
LEASE AGREEMENT, IF THESE MATERIALS CONTAIN NO
SUBSTANTIAL CHANGES FROM THE MATERIALS PREVIOUSLY
SUBMITTED TO YOU, YOU HAVE TWENTY ONE (21) DAYS AFTER
RECEIPT OF THESE MATERIALS IN WHICH TO APPROVE OR
DISAPPROVE THEM. FAILURE TO DISAPPROVE THESE MATERIALS IN
WRITING WITHIN TWENTY ONE (21) DAYS OF YOUR RECEIPT OF

" THESE MATERIALS SHALL CONSTITUTE YOUR APPROVAL OF THEM.”

54 Final Plans and: Speclﬁcatlon 'If, and to the- extent, not completed by Lessee

prior to the Effective Date in accordanice with Section 4.3 of the Option Agresment, Lessee shall
_submit for approval by Director six (6) complete sets of final plans, detailed specifications-and a
construction cost statement for all Improvements to be constructed, altered or modified by
Lessee on the Premises, together with one (1) set of appropriate structural computations,
identical to those requested or required by the County Director of Public Works incident to the
issuance of building permits under the relevant provisions of the Los Angeles County Building
Code. Lessee shall file duplicate copies of the final plans, detailed specifications and
construction cost statement required. by this Section with the County Director of Public Works
- together with: the necessary and appropriate applications for building permits. Any difference in

the scope, size, configuration, arrangement or motif of the Improvements from those describedin. - '

the approved’ prehmmary plans and specifications shail be separately identified and described.
. The final plans and other materials required to be submitted by Lessee after the Effective Date
pursuant to this Section 5.4 (i.e., not including those, if any, Tequired to be submitted by Lessee

during the Option Term pursuant to Section 4:3 of the Qption Agreement) shall be subritted by
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Lessee to Director in accordance with a schedule that facilitates Lessee’s completion of the
Redevelopment Work on or before the Required Completion Date set forth in Section 5.7 below,
taking into consideration the Director’s approval periods set forth in Section 5.5.1 below.

5.5  Conditions Precedent to the Commencement of Construction. No construction,
alteration or modification by Lessee of any Improvements on the Premises shall be commenced
until each and all of the following conditions have been satisfied:

5.5.1. Approval of Final Plans and Specifications. The final plans, detailed
construction specifications and construction cost statement described in Section 5.4 for

the Improvements have been approved by Director (“Approved Final Plans,
Specifications and Costs™), which approval shall not be unreasonably withheld provided
that the final plans and specifications reflect a natural progression and logical evolution
from the approved preliminary plans and specifications. Director shall have twenty one
(21) days within which to approve or disapprove such submission, and Director may
disapprove such submission on the grounds that they do not reflect a natural evolution
from or that they materially differ from the approved preliminary plans, outline
specifications and construction cost estimates. Failure of Director to disapprove said
preliminary plans within twenty one (21) days after Director’s receipt shall be deemed
Director’s approval thereof: provided, however, that in the event that the final plans,
detailed construction specifications and construction cost statement contain substantial
changes from the preliminary plans, outline specifications and construction cost
estimates, then Director shall have sixty (60) days in which to apptove said submission,
which approval shall be deemed withheld if not granted in writing within such sixty (60)
day period; and provided further, that together with the submission of the final plans,
detailed construction specifications and construction cost statement, Lessee must deliver
to Director a transmittal letter contalnmg the following text prominently displayed in bold
faced type:

“PURSUANT.TO SECTION 5.5.1 OF THE AMENDED AND RESTATED
LEASE AGREEMENT, IF THESE MATERIALS CONTAIN NO
SUBSTANTIAL CHANGES FROM THE MATERIALS PREVIOUSLY

. SUBMITTED TO YOU, YOU HAVE TWENTY ONE (21) DAYS AFTER
RECEIPT OF THESE MATERIALS IN WHICH TO APPROVE OR '
DISAPPROVE THEM. FAILURE TO DISAPPROVE THESE MATERIALS IN

. WRITING WITHIN TWENTY ONE (21) DAYS OF YOUR RECEIPT OF
THESE MATERIALS SHALL CONSTITUTE YOUR APPROVAL OF THE

- Director’s approval shall not be unreasonably withheld; provided, however, that it
shall be deemed reasonable to disapprove any submission not in substantial conformity
_ with the approved prellmmary plans and spectﬁcatlons No material modification shall
be made to the Improvements described in the Approved Final Plans, Specifications and .
. Costs without the prlor written approval of D:rector which shall not be un:easonably
withheld, : :

55, 2 Penmts and Other Approval Lessee shall have.réceived and ﬁlm:shed
County w1th coples of. all permnts hcenses and othcr govemmental approvals necessary
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to canstruct the Improvements described in the Approved Final Plans, Specifications and
Costs. Lessee agrees to apply for all such permits, licenses and other governmental
approvals at the earliest commercially reasonable time and thereafter shall use diligent
efforts (which shall be deemed to include expenditures of funds, including without
limitation application fees, travel, architectural, consulting and lobbying fees, as
reasonably necessary to expedite the permit, license or other approval process) to procure
such permifs, licenses and other approvals at the earliest reasonably possible time,

5.5.3. Copies of Construction Contracts. Lessee shall have furnished County
with copies of any contract(s) entered into between Lessee and any general confractor(s)
employed for the purpose of constructing the Improvements described in the Approved
Final Plans, Specifications and Costs.

5.5.4. Performance and Payment Bonds. Lessee shall, at its own cost and
expense, have furnished County with the following separate corporate surety bonds not
less than ten business (10) days prior to the commencement of construction, which bonds
must be in form and content reasonably satisfactory to County or with other security for
the construction of the Improvements as set forth in subsection 5.5.5 below:

5.5.4.1.A corporate surety performance bond (“Performance Bond”)

issued by a surety company licensed to transact business as such in the State of

. California, in an amount not less than one hundred percent (100%) of the amount
of all hard construction costs approved by County in conjunction with the
Approved Final Plans, Specifications and Costs. The Performance Bond and its
issuer shall be in all material respects reasonably satisfactory to County. It shall
name Lessee as principal and said issuer as surety, and County as obligee,
assuring full and satisfactory performance by Lessee of Lessee’s obligations

. herein to build, construct and otherwise complete the Improvements described in
the Approved Final Plans Spectﬁcatlons and Costs :

554.2.A corporate surety: paymcnt bond 1ssued bya surety company.

- licensed to transact business as such in the State of California, with Lessee as

. principal, said company as surety and County as obligee, in a sum equal to one .
hundred percent (100%) of the total construction cost set forth in the Approved
Final Plans, Specifications and Costs, guaranieeing payment for ali materials,
provisions, supplies and equipment used-in, upon, for or about the performance of
said construction work or for labor done thereon of any kind whatsoever and
protecting County from any and all [iability, loss or damages arising out of or in
connection with any failure to make-such payment (the “Payment Bond™). The
Payment Bond shall be in'form and content reaso'nably satisfactory to County..

: : . In the event that construction is ‘performéd by a licensed -

- general contréictor on behalf of Lessee, provided that such contractor provides
‘County with a boid or bonds compliant with this subsection, and in all matetial . .
fespects reasonably satisfactory to County and otherwise complying with this
subsection; County will accept such contractor's bonds in lieu.of the Performance
Bond: and/or Payment Bond. by Lessee required hy'th'_is subsection 5.5.4.
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5.5.5.. Alternative Security. In lieu of providing the Payment and Performance
Bonds, Lessee may (i) deposit a Certificate of Deposit with County or post an additional
Letter of Credit in favor of County, equal in amount to one hundred percent (100%) of
the construction contract price, which may be drawn upon by County to complete the
construction of the Improvements if same have not been completed by Lessee or if an
Event of Default has occurred under this Lease, or (ii} provide a payment and
performance guaranty from an individual or. entity acceptable to County and in form and
substance acceptable to County, which guaranty shail guaranty (I) the Lessee’s obligation
to complete the Improvement described in the Approved Final Plans, Specifications and
Costs, and (IT) the payment for all materials, provisions, supplies and equipment used in,
upon, for or about the performance of said construction work and for labor performed in
connection therewith. A condition precedent to Lessee’s right to provide the alternative
security described in this Section 5.5.5 shall be delivery by Lessee to County of an
opinion of counsel from a firm and in a form acceptable to County to the effect that the
construction of the Improvements does not constitute a public work of improvement
requiring the delivery of the bonds described in Section 5.5.4 above.

5.5.6. Evidence of Financing. Lessee shall have provided evidence satisfactory
to County of its having sufficient financial resources, as determined by Director, to
complete the Improvements as set forth in the Approved Final Plans, Specifications and
Costs. Lessee shall furnish Director with copies of all final notes, guarantees, partership,
shareholder or limited liability company agreements, construction loan and/or permanent
loan commitments, docurnents evidencing equity contributions, documents creating
and/or perfecting security interests, and all documents and exhibits referred to in any of
the foregoing, together with any and all recorded documents affecting an interest in the
Premises, within seven (7) days after such document or instrument becomes effective.

5.5.7. Work Schedule. Lessee shall have provided County with a construction
schedule reasonably acceptable to Director. Such construction schedule for the
_ Redevelopment Work shall be consistent with the completion of the Redevelopment .
-, Work, as set forth in the Approved Final Plans, Specifications and Costs, ott or before the
Required Completion Date set forth in Section 5.7 below, as sueh date may. be extended
as provnded in this Article 5.

56 County Cooperation. In its proprietary capaclty, the Department shall cooperate .
with and assist Lessee, to the extent reasonably requested by Lessee, in Lessee’s efforts to obtain
the appropriate governmental approvals, consents, permits or variances which may be required i .
connection with the performance by Lessee of the Redevelopment Work. Such cooperative
efforts may include the Department’s joinder in any application for such approval, consent,
permit or variance, where joinder therein by the Department is required or. helpful; provided,
however, that Lessee shall reimburse County for the Actuat Cost incurred by the Department in

. . connection with such joinder.or cooperatlve efforts.. Notwlthstandmg the foregoing, Lessee and

County acknowledge that the approvals given by- County under this Lease are approvals pursuant
td its autharity under Section 25907 of the California Governiment Code, that approvals given -
under this Lease in no way release Lessee ﬁ'om obtammg, at Lessee's expense, all permits,
licenses and other -approvals required by law for the construction- of Improvements on the
Premises and operation and other use of such Imp;ovements on the Premises; and that the
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Department’s duty to cooperate and County’s approvals under this Lease do not in any way
_ modify or limit the exercise of County’s govemmental functmns or decisions as dlstmct from its
proprietary functions pursuant to this Lease.

5.7  Construction Schedule.

‘ 5.7.1. Substantial Commencement of Construction. It is a condition of this
Lease that, except to the extent Lessee is prevented from so doing by the events identified
'in subsection 5.7.3, Lessee shall cause the Substantial Commencement of Construction of
the Redevelopment Work to have occurred in accotdance with the Approved Final Plans,
Specifications and Costs by the date therefore set forth in the construction schedule
approved by Director pursuant to Section 5.5.7 above, and shall substantially complete
the Redevelopment Work by not later than the fifth (5"‘) anniversary after the Effective
Date (the “Required Completion Date™). For the purposes of this Lease, “Substantial
Commencement” or “Substantial Commencement of Construction” shall mean that all
demolition and excavation work required in connection with the Redevelopment Work
has been completed and the construction of the new Improvements to be constructed as
part of the Redevelopment Work has been commenced. The required date for the
Substantial Commencement of Construction and the Required Completion Date will only
be extended under the specific circumstances set forth in subsection 5.7.3, and under no
other circumstances. Notwithstanding the foregoing, the parties hereto specifically agree
that so long as Lessee is otherwise diligently and in good faith attempting to satisfy the
condition set forth in the first sentence of this subsection 5.7.1, and as long as it would
have been extremely unlikety that any other developer could have caused the subject
Improvements to be Substantially Commenced and/or completed within such timeframe,
then Lessee will not be in breach of this subsection for its failure to achieve Substantial
Commencement by the required date set forth herein or completion of the Redevelopment
Work by the Required Completion Datc :

" 5.7.2. After Substantial Commencemen _Once construction of the
Improvements set forth in the Approved Final Plans, Specifications and Costs has been
" Substantially Commenced, Lesset shall thereafter diligently pursue the completlon of
. such construction by thie Required Completion Date in substantial compllance with the
Approved Final Plans, Specifications and Costs. ‘Completion of construction of the
Improvements following Substantial Commencement will be extended only under the .
specific circumstances set forth in subsection 5.7.3 and under no other circumstances.

~ 5.7.3. Extension of Dates.. The required date for the Substantial Commencement

of Construction and the Required Completion Date shall be extended only for the reasons
set forth in this subsection 5.7.3. In the event Lessée has not met the condition set forth

. in the first sentence of subsection 5.7.1 (subject to the last seatence of subsection 5.7.1 - -
and subject to any extension granted pursuant to this subsection 5.7.3), then at County’s
option this Lease shall be amended such that the terins and provisions of thiis Lease reveit
‘back to the terms and provisions of the Original Lease (including, without hmltatlon, the .
Orlgmal Term), as modified by the “Non-Exercise. Amendment” dcscnbed in the Optlon '
Agreement (the “Reversmn Amcndment”) - .
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5.7.3.1.Injunction by Third Party, Nonregulatory Body. The tequired date

for the Substantial Commencement of Construction shall be extended if the
construction of the Improvements is the subject of (i) a then current judicial or
administrative action, brought by a person or entity (other than Lessee or any
affiliate of Lessee, or the County or the California Coastal Commission acting in
their governmental capacity) that appeals or otherwise challenges the previous
issuance of Entitlements for the Improvements, or seeks to enjoin, restrain,
contest or otherwise limit the right of Lessee to construct the Improvements, .or
(ii) a temporary restraining order (“TRO”) or injunction issued in connection
therewith. In such case, the required date for the Substantial Commencement of
Construction shall be extended until the dismissal, removal or other resolution of
any such action or order, and the lapse of any applicable appeal period. Lessee
shall diligently pursue the dismissal, removal or other resolution of any such
action, TRO, injunction, judgment or order so issued and shall exhaust all
commercially reasonable efforts to appeal any adverse TRO, injunction, judgment
or order, and any extension of the required date for the Substantial
Commencement of Construction shall be expressly conditioned upon such Lessee
diligence. In the event that a permanent injunction, order or settlement
prohibiting the construction of the Improvements becomes final and is no longer
subject to appeal, then, at County’s or Lessee’s option, this Lease shall be
amended in accordance with the Reversion Amendment.

5.7.3.2.Delay Caused by Unreasonable County Acts. The required date

for the Substantial Commencement of Construction shall be extended if Lessee
has been delayed in the obtaining of any permits or other approvals necessary for
the commencement of construction of the Improvements set forth in the Approved
Final Plans, Specifications and Costs due to Unreasonable County Activity. For
the purposes of this Lease, the following shall be deemed to be “Unreasonable

. County Activity”: County’s failure to provide required joinder, if any, in Lessee’s
. proposals for the TImprovements described in the Approved Final Plans,

Specifications and Costs before any governmental agericy; or, County’s failure to
take such other actions in its-proprietary capacity reasonably requested by Lessee,
at no cost or expense to County, which are necessary for Lessee to proceed with
the permit/approval process or County’s having taken such actions without
Lessee’s consent which adversely affected Lessee’s rights and obligations
hereunder, which were unreasonable and which actually delayed the Substantial
Commencement of Construction and which action or inaction occurred after the

date hereof. Nothing contained in this Section or this Lease shall be construed as '
-obliging County to support proposals, issue permits, or otherwise act in a manner
. inconsistent with County’s actions under its regulatory powers. It shall not be

Unreasonable County Activity if County fails to accelerate the County’s

" customary regulatory permit/approval process. An éxtension shall be available '

under this subsectmn only if all of the fol[owmg procedures have been followcd

(1) Wlthm a reasonable time under the mrcumstances, but in no
event to exceed three (3) days after Lessee’s discovery of any alleged. '~
Unreasonable County Actw:ty, Lessee must nottfy Director i n wntmg of the
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specific conduct comprising the alleged Unreasonable County Activity, and the
next opportunity, if any, for County to rectify such alleged conduct.

(i)  Within seven (7) days following receipt of the notice
alleging Unreasonable County Activity, Director shall meet with Lessee or its
authorized representative in order to determine whether Unreasonable County
Activity has occurred and, if so, how such Unreasonable County Activity can be
rectified and the appropriate length of time of any extension pursuant to this
subsection. If Director determines that Unreasonable County Activity has
occurred and that County can and will take rectifying action, then the extension
time shall equal the amount of actual delay directly caused by the Unreasonable
County Activity. If Director determines that Unreasonable County Activity has
occurred, but that County cannot take rectifying action (or if the proposed
rectifying action will not produce the results desired by Lessee), then Lessee and
Director shall establish the length of time of any extension based on the actual
delay of the permit/approval process likely to be caused by the Unreasonable
County Activity.

: (iii)  If, within fourteen (14) days following receipt of notice
alleging Unreasonable County Activity, Director and Lessee have not agreed in
writing as to whether or not an extension is appropriate, or if appropriate, the
length of any such extension, then the matter shall be referred to binding
arbifration in accordance with Article 16 of this Lease. The arbitrator shall be
instructed that, if Unreasonable County Activity has occurred, then the standards
set forth in subsection (b) above will be applied to determine the length of any
extension.

The period of any extension pursuant to this subsection shall be
equal fo the perlod of the delay caused by the Um‘easonab[e County Activity.

5.7.3.3, Delaz in Obtammg Penmits or Approvals. Except as otherwise

* provided in subsection 5.7.3.5,if as of the required date for the Substantial
- Commencement of Construction (as it may be extetided as- prowded above),

Lessee has not obtained a permit or other approval necessary to the:
coramencement of construction from a regulatory body or agency other than
County, or suth regulatory body has obtained an injunction preventing the

" commencement of construction, and such permits, approvals or the removal of

such injunction constitute(s) the major remaining impediment to the .
commencement of construction, then the.required date for the Substantial
Commencement of Construction shall be extended to-thirty (30) days after the

. date upon which such permit is issued or injunction dissolved, provided that (1)

Lessee has exhausted and continues {o .exhaust all commerclally reasonable
efforts to obtain such approval or permit or dissolution of such injunction, and (2)
such extended required date for the Substantial Comniencement of construction-
shall not be extended for more than two (2) years. If the required date for the -

.. Substantial Cormnencement of construction is so extended, then the. Requlred

Completlon Date shall be extended by the same number of days that the requlred
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date for the Substantial Commencement of construction was extended. The
extension provided by this subsection shall be'the only extension available in a
situation where such permits.and/or approvals have not been issued or such
regulatory body or agency has obtained such an injunction.

5.7.3.4.Force Majeure. Notwithstanding any contrary provision hereof,
any date by which Lessee is required to satisfy an obligation under this Article 5,
including, without limitation, the Substantial Commencement of Construction by
the date required herein and the completion of the Redevelopment Work by the
Required Completion Date, shall be extended for delays in the ability of Lessee to
comply therewith as a result of fire, earthquake, flood, tornado or other casuaity,
acts of God, civil riots or disturbance, embargo, war, acts of terrorism, industry
wide strike or labor dispute or other unforeseeable event reasonably beyond the
control of Lessee (“Force Majeure”); provided, however, that Lessee shall
commence and complete the portions, if any, of the Improvements not impacted
by such delay within the timeframe set forth in this Lease. Lessee and Director
shal! discuss and attempt to agree on the length of time of any Force Majeure
delay. If they are unable to agree within thirty (30) days after the event or
occurrence giving rise to Lessee’s claim to a Force Majeure delay under this
subsection 5.7.3.4, the matter shall be arbitrated as set forth in Article 16. Inno
event shall any extensions of any dates under this subsection 5.7.3 exceed two (2)
years in the aggregate for any or all of the reasons set forth in this subsection
5.7.3.

5.7.3.5.Limitation of Extensions. Notwithstanding the foregoing, Lessee
shall not be entitled to any extension under this subsection 5.7.3 unless Lessee
had actually been pursuing the process of obtaining all permits, approvals,
financing and other items necessary for the Substantial Commencement of
Construction with due diligence, and unless all Improvements specified and plans.
‘and speclﬁcattons submitted by Lessee in connection with any such permit,
approval, ﬁnancmg or other item substantlally conformed to (i) the Approved
- Final Plans, Specnﬁcatlons and Costs, and (ii) the land use laws and regulations

and the Loca! Coastal Plan existing as of the date of éxecution of this Lease by"
Lessee.

5.7.3.6.No Effect on Rent. Notwithstanding anything to. the contrary
.contained in this Lease, no extension, relaxation or modification of the
requirement to Substantially Commence construction of the Improvements by the
date required hereunder and complete such Improvements by the Required
Complietion Date, shall relieve Lessee of its obligation to pay County the Annual
Minimum Rent, Percentage Rent and ether amounts set forth in Artlcle 4 of this
Lease. ' - : -

- 5 7.4, Failure to Reach Substantla[ Commencemen Lessee agrees that the

pnmary purpose for County having entered into this Lease is to provide the public w1§h
 the opportunity to enjoy the-Improvéments described in thie Approved Final Plans,
y Spec1ﬁcat1ons and Costs at the earhest practlcab[e date, Therefore, itis understood and-

CEYE I
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agreed that the time periods and requirements for extensions contained in Sections 5.2
through 5.7 shall be strictly enforced and should Lessee, or any party claiming through
Lessee, fail to meet the conditions for Substantial Commencement of Construction within
the terms of Sections 5.2 through 5.7, then at County’s option this Lease shall be
amended in accordance with the Reversion Amendment. '

5.8 ~ Manner of Construction.

5.8.1. General Constriction Standards. All construction, alteration, modification
or repeirs permiited herein shall be accomphshed by Lessee with due dlhgence Lessee
shall take all reasonable steps to minimize any damage disruption or inconvenience
caused by such work and make adequate provisions for the safety and convenience of all
persons affected thereby. Lessee shall repair, at its own cost and expense, any and all
damage to areas outside of the Premises caused by such work, and shall restore any such
damaged areas to a condition which is at least equal to or better than the condition which
existed before such work was commenced. Additionally, Lessee shall pay or cause to be
paid all costs and expenses associated therewith and shall indemnify, defend and hold
County harmless from and against all damages, costs, expenses, losses or claims arising
out of or in connection with the performance of such work, except to the extent that such
damages, costs, expenses, losses or claims are caused by County. Dust, noise and other
effects of such work shall be controlled using accepted measures customarily utilized in
order to control such deleterious effects associated with construction proj jects.in well
populated and developed areas of southern California.

5.8.2.  Utility Work. Any work performed by or on behalf of Lessee or any
occupant of the Premises to connect to, repair, relocate, maintain or instail any storm
drain, sanitary sewer, water line, gas line, telephone conduit, or any other utility service
shall be performed in a manner that minimizes interference with the provision of such
services.to the Premises and other persons.

'5.8:3. Construction Saféggards Lessee shall erect and properly maintain ht all :
tinies, as required by the conditions and the progréss of work performed by or on behalf

- of Lessee, all necessary. safeguards for the protectxon of workers and the public.

5.84. CompLance w1th Constructlon Documents and Laws; Issuance of Permits.
All Improvements on the Premisés shall be completed in substantial compliance with any
construction documents approved by County and also in compliance with all applicable

"~ local, state and federal laws and regulations. Lessee shall have the sole responsibility for
" obtaining all necéssary permits and shall make application for such permifs directly to the
.person or governmental agency having jurisdiction thereover. -

5.8.5, Noﬁce to Director: Damage to County Improvemeénts. Lessee further

agrees to keep Director apprised-of the progress of the work to the end that Director may
timely inspect the Premises. to assuré propér, safeguarding of any.County-owned .
improvements existing on or around the Prermses, including but not limited to- seawalls

. underground condwits and utility lines. If any such Courity-owned 1mpr0vement is
damaged in connectlon w1th said construchon actlvnty, Lessee agrees to repalr such

Csaen?
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damage immediately at no cost or expense to County or, in the event that Lessee fails to.
effectuate such repair within five (5) business days after written notice from County (or
such longer period as may be reasonably required to complete such repair so long as
Lessee commences such repair within five (5) business days and thereafter diligently
prosecutes same to completion), County may enter upon the Premises to make such
repairs, the Actual Cost of which shall be paid by Lessee within two (2) business days
after demand by County.

5.8.6. Rights of Access. Representatives of the Department of Beaches and
Harbors of the County shall, upon reasonable notice and at reasonable times, have the
right of reasonable access to the. Premises and the Improvements thereon without charges
or fees, but at no cost or expense to Lessee, for the purpose of ascertaining compliance
with the terms and conditions of this Lease, including but not limited to the inspection of
the construction work being performed. Such access shall be reasonably calculated to
minimize interference with Lessee’s construction and/or operations. Lessee shall have
the right to have a representative present to accompany the representatives of the
Department of Beaches and Harbors of the County in connection with such access. In the
event of any emergency which is life-threatening or which involves the threat of potential
substantial damage, County shall have the right to enter the Premises immediately and
without notice to or accompaniment by Lessee.

5.8.7. Notice of Completion. Upon completion of the Improvements, as set forth
in the Approved Final Plans, Specifications and Costs, Lessee shall file or causetobe
filed in the Official Records of the County of Los Angeles a Notice of Completion (the
“Notice of Completion”) with respect to such Improvements and Lessee shall deliver to
County, at no cost to County, two (2) sets of conoflex or mylar final as-built plans and
specifications of such Improvements. .

59  Useof Plans. Contracts between Lessee and any architect, design professional or
licensed contractor in connection with the construction, alteration or modification of
Improvements on the Premises shall provide, in form and content reasonably satisfactory to -
Cotnty, for the assignment thereof to County as security to County for Lessee’s perfonnance
- hereunder; and County shall be furnished with a copy of any such contract, together with the

~ further agreement of the parties thereto, that if this Lease is termmat_ed by County due to
Lessee’s default, County may, at its election, use any-plans and specifications created by such
architect, design professional or contractor in connection with the contract, upon the payment of
any sums dué to any party thereto. County’s right to elect to use plans and specifications as
described above shall not include the unauthorized right to use any trade marks, trade names or
logos of Lessee or any such architect, design professmnal or contractor. '

510 Additional Construction, Lessée may, at its own expense, make or construct, or

" - cause to be made or constructed, Improvements during the Term in addition to the

_ Redevelopment Work,-including such alterations, modifications or changes to Improvements as
"Lessee may desire; prowded however; that all such additional Improvements, and all alterations,
modifications or changes to Improvemerits shall be (i) consistent with, and within the scope of,
the Permitted Uses-set forth in Article 3, (ii) first approved iri writing by the Director, except as
otherwise provided in Section 5.11 below, which approval shall not be unreasonably withheld, . -
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conditioned or delayed, and (iii) made in accordance and compliance with all terms and
provisions set forth in Sections 5.2 through 5.5 (other than as provided in Section 5.11), and
Sections 5.8, 5.9 and 5.12. Lessee acknowledges that, except to the extent set forth in a prior
written approval or agreement by Director or County, Director may refuse permission for the
construction of any proposed Improvement, addition, alteration, modification or change, and
such decision, if reasonable, will be final and binding upon Lessee. Lessee acknowledges that
such proposed Improvement, addition, alteration, modification or change will also be subject to
other governmental requirements and conditions, including those of the Cafifornia Coastal
Commission and other governmental authorities that may have jurisdiction.

5.11 Where Director Approval Not Required. Notwithstanding the foregoing, and
notwithstanding anything to the contrary in this Article 5, Lessee shall not be required to seck or
obtain the approvals of Director described in this Article 5 (including those set forth in Sections
5.2 through 5.5) where all of the following conditions are satisfied: (1) none of the proposed
construction activity is structural in nature; (2) none of the proposed construction, additions,
modifications or changes affect or are visible from the exterior of the Premises; (3) the proposed
construction, additions, modifications or changes will not lessen the value of the Improvements;
and (4) the Improvements will remain in compliance with the Permitted Uses; provided,
however, that whenever Lessee makes or constructs or permits any Improvements in or to the
Premises, Lessee shall (i) give written notice thereof (including a description of the work to be
done and the permits obtained for such work), and (ii) furnish a copy of “as-built” plans upon
completlon of such work to County.

5.12 _Protection of County, Nothing in thls Lease shall be construed as constltutmg the
consent of County, express or implied, to the performance of any labor or the furnishing of any
materials or any specific Improvements, alterations or repairs to the Premises of any part thereof
by any contractor, subcontractor, laborer or materialman, nor as giving Lessee or any other
person any right, power or authority to act as agent of or to contract for,-or permit the rendermg
of, any services, or the furnishing of any materials, in any such manner as would give rise to the
ﬁlmg of mechanics’ hens or other claims against the Prem1ses or County

5.12.1. Posting Notices: “County shall have the nght at all reasonable times and
- places to post and, as appropriate, keep posted, oni the Premises any notices which' _
County may deem necessary for the protection of County, the Premises and the
Improvements thereon from mechanics’ liens or other claims. Lessee shall give County
at least ten (10) business days prior written notice of the commencement of any work to
be done on the Premises, in order to enable County timely to post such notices. '

5.12.2, Prompt‘ Payment. Lessee shall make, or cause to be made, prompt’
payment of all monies due and owing to all persons doing any work or- fumlshmg any
_materials-or S‘leplles to Lessee or any of its contractors or subcontractors in connection
with the Premises and the Improvements thereon. Lessee shall have the nght to contest
any such amount; provided, however, the.entire expense of any such contest (mcludmg

interest and penaltles Whlch may accrue) shall be the responslblhty of Lessee

$5.12.3. Lleng, Indemnlty Sub_)ect to Lessee s rights to contést the same pnor to - |
payment Lessee shall keep the: Premlses and any Improvements thereon free and clearof -
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all mechanics’ liens and other liens arising out of or in connection with work done for
Lessee and/or any parties claiming through Lessee. Lessee agrees to and-shall indemnify,
defend and hold County harmless from and against any claim, liability, loss, damages,
costs, expenses, attorneys’ fees incurred in defending and all other expenses on account
of claims of fien(s) of laborers or materialmen or others for work performed or materials
or supplies furnished to Lessee or persens claiming under it.

In the event any lien is recorded, Lessee shall, within five (5) business days after
demand, furnish the bond described in California Civil Code Section 3143, or successor
statute, which results in the removal of such lien from the Premises, together with any
other evidence requested by County to evidence that such claim will be paid, removed or
discharged as a claim against the Premises and/or County,

5.13 Capltal Improvement Fund. Commencing with the first calendar month following
the third (3*%) anniversary of the Completion Date and continuing through the end of the Term,
Lessee shall establish and maintain a reserve fund (the “Capital Improvement Fund”) in
accordance with the provisions of this Section 5.13 for the cost of capital renovations to the
Premises and Improvements, other than the Anchorage Improvements. Lessee and County agree
and acknowledge that the purpose of the Capital Improvement Fund shall be to provide funds for
the ongoing revitalization of the Improvements on the Premises through the replacement,
renovation, rehabilitation, upgrading, addition and installation of physical Improvements to the.
Premises after the completion of the Redevelopment Work, The Capital Improvement Fund
shall be used only for Permitted Capital Expénditures. “Permitted Capita! Expenditures” shall
mean expenditures by Lessee for an addition, replacement, renovation or significant upgrade of
or to the buildings on the Premises, including building exteriors or major building systems (such
as HVAC, mechanical, electrical, plumbing, vertical transportation, security, communications,
structural or roof), that significantly increase the capacity, efficiency, useful life or economy of
operation of the buildings or their major systems, as applicable. Permitted Capital Expenditures
do not include periodic, recurring or ordinary expenditures, repairs or replacements that keep the
Improvements in an orderly efficient operating condition, but that do not significantly add to

.their value or appteciably prolong their useful life good. Permitted Capital Expenditures must be
for items that are considered’ capital replacements improvements and equipment under generally
accepted accouriting principles, consistently applied. All purposes and costs for which Lessee
desires to utilize amounts from the Capital Improvement Fund shall be subject to Director’s
approval, which approval shall not be unreasonably withheld. Notwithstanding any contrary

* provision hereof, no portion of the Capital Improvement Fund shall be used for the

Redevelopment Work, the Renovation Requirement described in Section 5.15 below, or for any

. Anchorage Improvement purpdses, including without limitation, the Anchorage Improvements Co

replacement work descnbed in Section 5.14 below. :

"+ The Capital Improvement Fund shall be an account established with a reputable ﬁnahcial
institution (ihcluding Lessee’s Encumbrance. Holder) acceptable to Director into which deposits
. shall be made by Lessee (and/or into-which Lessee’s Encumbrance Holder shall provide funds).
. pursuant to this Section 5.13. The amounts to be added to the Capital Improvement Fund shall -
be inclusive of amounts required 6 be depesited with dnd held by an Encumbrance Holder,
provnded that the Ericumbrance Holder acknowledgeés that such amounts are subject.to the
requlrements and shall be made avallable forthe purposes of thls Sectlon 5.13, Lessee shall -
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commence depostts to the Capital Improvement Fund on the first calendar month followmg the
third (3") anniversary of the Completion Date. The Capital Improvement Fund deposits shall be
made on or before the fifteenth (15th) day of each calendar month based on Gross Receipts for
the immediately preceding month. During the first two years that Lessee is required to make
Capital Improvement Fund deposits, each monthly deposit shail be an amount equal to one
percent (1.0%) of Gross Receipts for the preceding calendar month. During the next five (5)
years, each monthly deposit shall be an amount equal to one and one quarter percent (1.25%) of
Gross Receipts for the preceding calendar month. Thereafier, and continuing during the
remaining Term of the Lease, each monthly deposit shall be an amount equal to one and one half
percent (1.50%) of Gross Receipts for the preceding calendar month. All interest and earnings
on the Capital Improvement Fund shall be added to the Capital Improvement Fund and held in
accordance with the provisions of this Section 5.13, but shall not be treated as a credit against the
Capital Improvement Fund deposits required to be made by Lessee pursuant to this Section 5.13.

Disbursements shall be made from the Capital Improvement Fund only for costs which
have been approved by Director and which satisfy the requirements of this Section 5.13. If
Lessee desires to obtain advance approval from Director for Capital Improvement Fund
disbursements on an annual basis, Lessee shall have the right to submit to Director on an annual
basis a renovation plan for the upcoming year which details the amount and purpose of
anticipated Capital Improvement Fund expenditures for which Lessee requests Director’s
advance approval, which approval shali not be unreasonably withheld, Any anticipated
- expenditure set forth in such renovation plan which is approved by Director as an acceptable
Capital Improvement Fund disbursement shall be considered pre-approved by Director (but only
up to the amount of such expenditure set forth in the annual rénovation plan) for the duration of
the upcoming year, Lessee shall have the right during the course of each year to submit to
Director for Director’s approval revisions to the then current renovation plan in effect for such
year or individual expenditures not noted on any previously approved renovation plan for such
year. Prior to the disbursement of any amounts from the Capital Improvement Fund, Lessee
shall furnish to Director applicable invoices, evidence of payment and other back-up materials
‘'reasonably acceptable to Director concerning the use of amounts from the Capital Improverent

Fund. Funds in the Capital Improvément Fund must be used for Permitted Capital Expenditures

from time to tlme during the Term of the Lease.

. 514 As ‘of the date that is ten (10) years prior to the explratlon of the Term of the .

~ Lease, all (or substanually all) of the amounts required to have been deposited in the Capital
Improvement Fund prior to such date shall have been expended for Permitted Capital
Expenditures. Capital Improvement Fund deposits made after such date shall continue to be
used for Permitted Capital Expenditure purposes under this Section 5.13; provided, however, if
County elects to have Lessee remove the Improvements from the Premises at the end of the Term
pursuant to subsection 2.4.2 of this Lease, then Lessee shall thereafter have the right to apply

" future deposits under this Section 5.13 to fiind the security required for such removal costs as
provided in subsection 2.4.2 if and to the extent that deposits under this Section 5.13 are not

. thereaﬁer ‘required for Capltal Improvement Fund purposes

... 5.15 - "Replacement of Anchorage Facilities. Dunng the penod between the thlrtleth
(30th) and thirty-fifth (35th) anniversaries of the Effective Date, Lessee shall commence and .
coimplete the replacement, at Lessee’s cost, of all of the Anchorage Irnptovements.with new
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Anchorage Improvements, The new Anchorage Improvements shall be of a first-class and state
of the art quality as of the date of such replacement, and shall comply with (i} the then most
recent edition of Policy Statement No. 25 and the Specifications and Minimum Standards of
Architectural Treatment and Construction for Marina del Rey, as modified by County or the
Department from time to time in a manner consistent with commercially reasonable standards
applicable to other comparable commercial projects and marina facilities in Marina del Rey (or
such similar successor policy.statement or publication then in effect), (ii) the then most recent
edition of Layout and Design Guidelines for Small Craft Facilities issued by the California
Department of Boating and Waterways (or such similar successor publication then in effect), and
(iii) design memoranda as provided by the Harbor Engineer of the Los Angeles County
Department of Beaches and Harbors. The construction of such replacement Anchorage
Improvements shall be performed in accordance with and be subject to the requirements imposed
upon Lessee under this Article 5 with respect to the making of Alterations.

5.15 Renovation Requirement. During the period between September 1, 2034 and
Angust 31, 2036, Lessee shall be required to complete a renovation of the Improvements (the
“Renovation Requirement”). The Renovation Requirement shall consist of such renovation and
construction work as necessary in the reasonable judgment of Director to reposition the
Improvements to a condition and appearance at least equal to other then-existing commercial
projects in Marina del Rey (taking into consideration renovations then being made or required to
be made within three (3) years thereafter by other lessees). The Renovation Requirement shall
not pertain to the Anchorage Improvements that are required to be replaced pursuant to Section
5.14 above, Substantial Commencement of Construction of the Renovation Requirement shall
occur not earlier than September 1, 2034 and the Renovation Requirement shalt be completed
not later than August 31, 2036.

Prior to the.commencement of the Renovation Requirement, Lessee shall submit to
Director a renovation plan (*Renovation Plan™), which rengvation plan shall (a) describe the
proposed renovation work in such detail as reasonably acceptable to Director, (b) include a
design, governmental approval and construction schedule for the work described therein, (©)
include a budget for all work costs, and (d) address such other matters as Director reasonably
requests. The Reriovation Plan shal! be submitted by Lessee to County not later than such date -
as, taking into consideration the approval periods described in this Section 5.15 and Sections 5.2
through 5.5 above, the estimated time required to obtain all necessary governmental approvals
and permits, and the estimated time required to complete the work, will permit the completion by
Lessee of the Renovation Requirement by not later than August 31, 2036. Director shall have
sixty (60) days within which to reasonably approve or disapprove the Renovation Plan, or to .
approve the Renovation Plan subject to conditions imposed by Director in its reasonable
judgment. Failure of Director to notify Lessee in writing of its approval or disapproval of the
Renovation Plan shall be deemed Director’s disapproval of the Renovation Plan. Upon
Director’s-approval of the Renovation Plan, Lessee shall proceed to satisfy all conditions in this
Article 5 to the commencement of the Renovation Requirethent and to commence and complete
the Renovation Requirement in accordance with the Renovation Plan and the termis and
conditions of this Article 5. Director’s apprroval of the actual plans and specifications for the -

" Renovation Requitemént shall proceed in accordance with the protocol for plan submission and
approval set forth in Sections 5.2 through 5.5 of this Lease, except that the schematic plan
_submltta! requlrements set forth in Sectlon 52 shall not be apphcable to the extent that the
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Renovation Plan approved by Director satisfies the requirements of such Section 5.2.

Lessee’s failure to comply with the schedule approved by Director as part of the
Renovation Plan and/or to meet the construction commencement and completion deadlines
pertaining to the Renovation Requirement set forth in this Section 5.15 shall, if not cured within
the cure period set forth in subsection 13.1.2, constitute an Event of Default. Any dispute as to
whether Director has failed to exercise reasonable judgment in the approval or disapproval of the
Renovation Plan shall be submitted to arbitration pursuant to Article 16 of this Lease. If the
arbitrator determines that Director failed to exercise reasonable judgment in the approval or

"disapproval of the Renovation Plan and as a result thereof Lessee is delayed in the completion of
the Renovation Requirement by the required completion date set forth in the first paragraph of
this Section 5.15, then the required date for the completion of such Renovation Requirement
shall be extended by the duration of the delay caused by Director’s failure to reasonably approve
the Renovation Plan, provided that the required date for the completion of the Renovation
Requirement shall not be extended beyond the date reasonably required for the completion by
Lessee of the Renovation Requirement.

Commencing with the month following the month during which the Completion Date
occurs, and continuing each month thereafter until the Substantial Commencement of
Construction of the Renovation Requirement (but at least through the month of August, 2034),
Lessee shall establish and make monthly deposits to a reserve fund (the “Renovation Fund”) in
accordance with the provisions of this Section 5.15 for the purpose of funding a portion of the .

. cost of the Renovation Requirement, Renovation Fund deposits shall be made on or before the
fifteenth (15th) day of each calendar month in an amount equal to one percent (1%)-of the Gross
Receipts for the immediately preceding month. All interest and earnings on the Renovation

Fund shall be added to the Renovation Fund and held in accordance with the provisions of this
Section 5.15, but shall not be treated as a credit against the Renovation Fund deposits required to
be made by Lessee pursuant to this Section 5.15. The Renovation Fund shall be held inan
account established with a reputable financial institution (including Lessee’s Encumbrance
Holder) acceptable to Director into which deposits shall be made by Lessee (and/or into which
Lessee’s Encumbrance Holder shall provide funds) pursuant to this Section 5.15. The amounts
to be deposited into the Renovation Fund shall be inclusive of amounts required to be deposited
‘with and held by an Encumbrance Holder, provided that the Encumbrance Holder acknowledges
that such amounts are subject to the requireinents and shall be made available for the purposes of
this Section 5.15. Lessee shall have the right to fund or replace amounts deposited in the
Renovation Fund with a letter(s) of credlt in form and issued by an institutional issuer reasonably

- satisfactory to Director.

Disbursements shall be made from the Renovation Fund only for costs which have been
approved by Director and which satisfy the requirements of this Section 5.15. Prior to the
disbursement of any amounts from the Renovation Fund, Lessee shall furnish to Ditector’
appllcable invoices, evidence of payment and other back-up materials reasonably acceptable to
Director concerning the use.of amounts from the Renovation Fund. Director shall have no

- obligation to approve the dlsbursement of amounts from the Renovation Fund uhless and untll
Director has approved Lessee s Renovation Plan and Lessee has furnishéd to Director evidence

_ reasonably satisfactory to Director that Lessee has sufficient ﬁnanclal resources to pay for all

" costs of the Renovatlon Requlrcment :
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6. ©  CONDEMNATION.
6.1 Definitions.

6.1.1. Condemnation. “Condemnation” means (1) the exercise by any
governmental entity of the power of eminent domain, whether by legal proceedings or
otherwise, and (2) a voluntary sale or transfer to any Condemnor (as hereafter defined),
either under thteat of Condemnation or while legal proceedings for Condemnation are
pending.

6.1.2. Date of Taking. “Date of Taking” means the date the Condemnor has the .
right to possession of the Premises being condemned.

6.1.3. Award. “Award” means all compensation, sums or anything of value
awarded, paid or received from a tofal or partial Condemnation.

6.1.4. Condemnor. “Condemnor” means any public or quasi-public. authority, or
private corporation or individual, having the power of eminent domain.

6.2  Parties’ Rights and Obligations to be Governed by Lease. If, during the Term of
this Lease, there is any taking of all or any part of the Premises, any Improvements on the
. Premises or any interest in this Lease by Condemnation, the rights and obligations of the parties
shall be determined pursuant to the provisions of this Article 6.

6.3  Total Taking. If the Premises are totally taken by Condemnatlon this Lease shall
terminate on the Date of Taking.

6.4  Effect of Partial Taking. Ifa portion of the Premises or the Improvements thereon
are taken by Condemnation, this Lease shall remain in effect, except that Lessee may elect to
termindte this Lease if the remaining portion of the Premises are rendered unsuitable (as defined
" herein) for Lessee’s continued use for the purposes contemplated by this Lease. The remaining - -
" portion of the Premises shall be deemed unsuitable for Lessee’s continued use if, following a
reasonable amount of reconstruction (to the extent that funds therefor are available from the
anticipated Award),. Lessee’s business on the Premises could not be operated at an economically
feasible level. Lessee must exercise its right to terminate by giving County writien notice. of its
election within ninety (90) days after the nature and extent of the taking and the probable amount
of compensation have been determined. Such notice shall also specify the date of termination,
which shall not be prior to the Date of Taking. Failure to properly exercise the election provided -
for in this Section 6.4 will result in this Lease’s continuing in full force and effect, except that
Anmal Minimum Rent shall be abated pursuant to Sectlon 6.5, below '

In the event that Lessee does not elect to terminate this Lease as provnded above,
then Lessee, whether or-not the Awards or payments, if any, on account of such taking shall be
~ Sufficient for the purpese, shall, at its sole cost and expense, withiri a reasonable period of time;
commence and complete restoration of the remainder of the Premises as nearly as poss:ble to its
* value, condition.and character 1mmed1ately prior to such taking, taking into, account, however,:
any necessary reductlon in size or other. change rcsultmg f“rom the takmg, prov1ded however g
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that in case of a taking for temporary use, Lessee shall not be required to effect restoration until
such taking is terminated.

6.5  Effect of Partial Taking on Rent. If any portion of the Premises is taken by
Condemnation and this Lease remains in full force and effect as to the portion of the Premises
not so taken (a “Partial Taking”}, the Annual Minimum Rent shall be reduced as of the date of
the Partial Taking to an amount equal to the Annual Minimum Rent multiplied by the ratio of the
fair market value of the portion of the Premises not so taken to the fair market value of the entire
Premises immediately prior to the Partial Taking, but without regard to any diminution in value
resulting from the imminent taking. Upon the next Annual Minitnum Rent Adjustment Date, as
described in Section 4.3 above, if any, for the purposes of adjusting the Annual Minimum Rent,
all Annual Minimum Rent and Percentage Rent paid by Lessee to County prior to the date of the
Partial Taking shall be adjusted, for the purposes of this calculation only, to the propottion that
the fair market value of the portion of the Premises taken bears to the fair market value of the
entire Premises immediately prior to the taking. If the parties cannot agree upon the appropriate
Annual Minimum Rent, the matter shall be seftled through arbitration in the manier set forth in
Article 16 hereof. Any determinations of fair market value made pursuant to this Section 6.5 in
connection with any arbitration proceeding shall be predicated upon the “income approach” or

“income capitalization approach” to property valuation, as defined in The Dictionary of Real
Estate Appraisal and/or The Appraisal of Real Estate, published by the Appraisal Institute or any
successor organization (the “Income Approach”). All other obligations of Lessee under this
Lease, including but not limited to the obligation to pay Percentage Rent, shall remain in full
force and effect.

6.6  Waiver of Code of Civil Procedure Section 1265.130. Each party waives the
provisions of Code of Civil Procedure Section 1265.130 allowing either party to petition the
Superior Court to terminate this Lease in the event of a Partial Taking of the Premises.

6.7  Payment of Award. Awards and other payments on account of a taking, less
costs, fees and expenses inourred in the collection thereof (“Net Awards and Payments”), shall

- be applied as follows

6.7.1. Partial Taking Without Termination. Net Awards and Payments received
on account of a Taking other than a total Taking or a Partial Taking which results in
termination hereof or a taking for temporary use shall be held by County and shall be
paid out to Lessee or Lessee’s designee(s), in progress payments, to pay the cost of
réstoration of the Premises. The balaice, if any, shall be divided between County and
Lessee pro rata, as nearly as practicable, based upon (1) the then value of County’s
interest in the’Premises (including its interest hereunder) and (2) the then value of
Lessee’s interest in the remainder of the Term of this Lease including borius value (for

. such purposes, the Term of this Lease shall not be desmed to have terminated even if
Lessee so elects under Section 6.4). Any determinations of fair market value made
pursuant to thlS Sectron 6.5 shall be predu‘:ated upon the lncome Approach

. In case of a takmg other thana total takmg ora taking for teinporary use, Lessee, " :
' shall fimnish to County. evidence satlsfactory to County of the total cost of the restoration’
requlred by Section 6 4, , i, .
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6.7.2. Taking For Temporary Use. Net Awards and Payments received on
account of a taking for temporary use shall be paid to Lessee; provided, however, that if
any portion of any such award or payment is paid by the Condemnor by reason of any
damage to or destruction of the Improvements, such portion shall be held and applied as
provided in the first sentence of Section 6.7, above.

6.7.3. Total Taking and Partial Taking with Termination. Net Awards and
Payments received on account of a total taking or a Partial Taking which results in the

termination of this Lease shall be allocated in the following order

First: There shall be paid to County an amount equal to the greater of (a) the sum
of (1) the present value of all Annual Minimum Rent, Percentage Rent and other sums
which would become due through the expiration of the Term if it were not for the taking
less, in the event of a Partial Taking, an amount equal to the present value of the fair
rental value of the portion of the Premises (with the Improvements thereon) not subject to
the Partial Taking, from the date of the Partial Taking through the expiration of the Term
and (2) the present value of the portion of the Premises (with the Improvements thereon)
subject to the taking from and after the expiration of the Term or (b) in the event of a

_ Partial Taking, the present value of the fair market rental value of the portion of the
Premises (with the Improvements thereon) subject to the Partial Taking, from and after
the expiration of the Term,

Second: There-shall be paid to any Encumbtance Holder an amount equal to the -
sum of any unpaid principal amount of any Encumbrance secured by the Premises plus
costs, expenses, and other sums due pursuant the loan documents, if any, and any interest
accrued thereon, all as of the date on which such payment is made; and then

Third: There shall be paid to Lessee an amount equal to the value of Lessee’s
interest in the remainder of the Term of this Lease, including the value of the ownership
interest in and use of thé Improvements constructed on the. Premises, determined as of the
date of such taking, less-payments made under paragraph Second above, For such

-purposes, the Term of this Lease shall not be deemed to have termmated even if Lessee

. so elects under Section 6.4.

Fourth The balance shall be pald to County.

6.7.4. Disputes. Any dispute under Article 6 concerning the fair market value of -

the Premises or any portion thereof, computation of present value or the determination of
- the amount of Annual Minimum Rent or Percentage Rent or other sums which would
have become due over the Term of this Lease which are not resolved by the parties; shall
-be submitted to arbitration pursuant to Article 16 of this Lease. Suchvaluations,
. computations and determinations of value shall be made utilizing the Income Approach.

10 SECURITY DEPOSIT.

e 7 1. Amount and Use Concurrent w1th the executlon of thls Lease Lessee shall . C
' delrver to County, in the form of a cashier’s check, wir¢ transfer of 1mmed1ately avaxlable funds,
eert:ﬁ_eate of deposit or 1rrevqcable letter of credit (“Letter of Credit™) acceptable to C_ounty with
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respect to form, content and issuer, a security deposit in an amount which represents three (3)
times the current Monthly Minimum Rent (the “Security Deposit”). Within thirty (30) days after
any adjustment of the Monthly Minimum Rent, the Security Deposit shall be increased by Lessee
or may be reduced such that it at all times (other than during said thirty (30) day period) is equal
to three (3) times the current Monthly Minimum Rent. The Security Deposit shall secure
Lessee’s obligations pursuant to this Lease, and may be drawn on by County, in whole or in part,
to cover delinquent rent not paid by Lessee within any applicable notice and cure period and any
other Events of Default of Lessee under this Lease. The Security Deposit shall be applied at the
discretion of County. As long as no Event of Default by Lessee exists under the Lease, Lessee
shall be entitled to any interest or other earnings which are actually earned on any unapplied
portions of the Security Deposit.delivered to County in the form of a certificate of deposit or
other approved investment instrument (as opposed to cash or a Letter of Credit, on which Lessee
shall not be entitled to interest). Provided that no Event of Default then exists under the Lease, at
the end of each Lease Year Lessee shall be entitled to a credit for all interest accruing to Lessee’s
benefit with respect to the Security Deposit during such Lease Year pursuant to the immediately
preceding sentence. Notwithstanding any contrary provision hereof, County shall have the right
at any time to apply any accrued but uncredited interest (which accrued during non-Event of
Default periods) agairist delinquent rents and other amounts owed by Lessee vinder the Lease.

7.2 Replacement. In the event that some or all of the Security Deposit is drawn
against by County and applied against any delinquent rent not paid by Lessee within any
applicable notice or cure period, or against other Events of Default of Lessee hereunder, Lessee
shall, within five (5) days after receipt of written notice of the amount so applied and the reasons
for such application, deposit sufficient additional funds with County, or cause the issuer of the
Letter of Credit to reinstate the Letter of Credit to its full face amount, so that at all times that
this Lease is in effect (other than between the date of the application of funds by County and the
expiration of said five (5) day period), the full amount of the Security Deposit shall be available
to County. Failure to maintain and replenish the Security Deposit, if not cured within the time

" period set forth in subsection 13.1.3, shall constitute an Event of Default hereunder.

: 13 Renewal Any Letter of Credit procured by Lessee and delwered to County shall -
provide for notlce to County by the issuer thereof no less than sixty (60) days prior to the
expiration of the term of such Letter of Credit in the event that the issuer thereof is not
1rrevocably committed to renew the term of such Letter of Credit. In the event that, thirty (30)
days prior to the expiration of such Letter of Credit, Lessee has not provided County with

-satisfactory evidence of its renewal or replacement, or has not provided County with adequate
replacemént security; County. may draw down upon the Letter of Credit and hold the funds as

' security. for Lessee’s obligations as set forth in this Lease and may apply the funds to cover
delinquent rent not paid by Lessee within any applicable notice and cure penod and/or any other
Event of Default of LeSSee under this Lease :

8. . INDEMNITY. .
. - - Except to the extent caused by the gross neghgence or willful mlsconduct of any L
such mdemmtee Lessee shall at all tiies relieve; defend, inderninify, protect; and save harmless

. County and its respective Boards, officers, agents, consultants, counsel, employees and
* - volunteers from any and all cla:ms, costs, [osses, expenses or llablhty, includmg expenses and
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reasonable attorneys’ fees incurred in defending against the same by an attorney selected by
Lessee and reasonably satisfactory to County, for the death of or injury to persons or damage to
property, including property owned or controlled by or in the possession of County or any of its
Board, officers, agents, employees or volunteers, to the extent that such arises from or is caused
by (a) the operation, maintenance, use, or occupation of the Premises by Lessee or its agents,
officers, employees, licensees, concessionaires, permittees or Sublessees, (b) the acts, omissions,
or negligence of Lessee, its agents, officers, employees, licensees, concessionaires, permittees or
Sublessees, or (c) the failure of Lessee, its agents, officers, employees, licensees,
concessionaires, permittees or Sublessees to observe and abide by any of the terms or conditions
of this Lease or any applicable law, ordinance, rule, or regulation. The obligation of Lessee to so
relieve, indemnify, protect, and save harmless County and each of its respective Boards, officers,
agents, consultants, counsel, employees and volunteers, shall continue during any periods of
occupancy or of holding over by Lessee, Lessee, its agents, officers, employees, licensees,
concessionaires, permittees or Sublessees, beyond the expiration of the Term or other
termination of this Lease.

9. INSURANCE.

9.1 Lessee’s Insurance. Without limiting Lessee’s indemnification of County, during
the Term of this Lease Lessee shall provide and maintain the following insurance issued by
companies authorized to transact business in the State of California by the Insurance
Commissioner and having a “general policyholders rating” of at least A-VII (or such higher
rating as may be required by an Encumbrance Holder) as set forth in the most current issue of
“A.M. Best’s Key Rating Guide” or an equivalent rating from another industry-accepted rating
agency.

9.1.1  General Liability insurance (written on ISO policy form CG 00 61
or its equivalent) and endorsed to name County as an additional insured, with limits
of not less than the following: :

“General Aggregate o ', $20 mllhon '
: Products/Completed Operatmns Aggregate $20 mllll,on ,
-Personai and Advert:smg Injury. $ 10 million

. ‘Each Occurrence: . "~ $ 10 million

- Lessee may satisfy the above coverage limits with a combination of ‘primary '
coverage and excess liability/umbrella coverage as long as (a) Lessee’s primary
coverage is at least One Million Dollars ($1,000,000) per occurrence, One Million
Dollars (81, 000 000) annual aggregate, (b) the excess liability/umbrella coverage is

- for an aggregate limit of at least Fifty Million Dollars ($50,000,000), which limits
may, at Lessee’s election, be carried in the form of. two separate pollcles (c) the .
pnmary coverage and all excess liability/umbrella coverages aré issued by the same .
.insurer and such insurer is reasonably satlsfactory to County, and (d) the
combmatlon of such prlmary covcragc and excess hablllty/umbrella cchlage
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provides County with at least the same protection in all respects as if Lessee had
carried primary coverage for the entire limits listed above in this Section 9.1.1 and
in accordance w1th the. other terms and provisions set forth herein apphcable to such
coverage. '

0,12  Automobile Liability insurance (written on ISO form CA 00 01 or
its equivalent) with a limit of liability of not less than $2.million for each accident
and providing coverage for all “owned”, “hired” and “non-owned” vehicles, or
coverage for “any auto.” Lessee also shall provide Garagekeeper’s Legal Liability
coverage, (written on ISO form CA 99 37 or its equivalent) with limits of not less
than $3 million for this location.

9.1.3  Workers Compensation and Employers’ Liability insurance
providing workers compensation benefits, as required by the Labor Code of the
State of California and for which Lessee is responsibte, and including Employers’
Liability coverage with limits of not less than the following:

Each Accident: $1 million
Disease - policy limit: $1 million
Disease - each emiployee: " $1 million

9.14  Commercial Property insurance covering damage to the Premises,

: inciuding improvements and betterments, from perils covered by the Causes-of-

Loss Special Form (ISO form CP 10 30), excluding earthquake, and including
Ordinance or Law Coverage, written for the full replacement value of the property,
with a deductible no. greater than $250,000 or 5% of the property value, which ever
is less, and also including business interruption, including loss of rent, equal to two
(2) years anniial rent, with proceeds payable to Lessee and County as their interests.

. may appear and utilized for repalr and restoration of the Premises and
- Improvements - : -

© 915 For construction projects, including any Alterations or restoration,
on the Premises, Lessee or Lessee’s contractor will provide the following insurance
(County reserves the right to determine the coverage and coverage limit required on
a project by projéct basis.):

9.1.5.1 Builder’s Risk Course of Construction to insure against damage
from perils covered by the Causes-of-Loss Special Form (ISO form CP 10 30)..
- This instrance shall be endorsed to include ordinance or law coverage, coverage

. for temporary offsité storage, debris removat, pollutant cleanup and removal,

testing, preservation of property, excavation costs, landscaping, shrubs and plants
_and full collapse coverage during construction (without restricting co]lapse

coverage to speclﬁed perils. This insurance shall be written on a completed-value : L

basis and cover the entire value of the construction project, including County .




furnished materials and equipment, agamst loss or damage until completion and
acceptance by Lessee. :

9.1.5.2 General Liability. Such insurance shall be written on ISO policy
form CG 00 01 or its equivalent with limits as required by the County for the
Alterations. The products/completed operations coverage shall continue to be
maintained.for a period to be determined by the County from the date the
Alterations are completed and accepted by the Lessce.

9.1.5.3  Automobile Liability. Such coverage shall be written en ISO
policy form CA 00 01 or its equivalent with a limit of liability as requited by the
County for the Alterations. Such insurance shall include coverage for all
“owned,” “hired” and “non-owned” automobiles, or coverage for “any auto.”

9.1.5.4 Professional Liability. Such insurance shall cover liability
arising from any errot, omission, negligent or wrongful act of the contractor
and/or licensed professional (i.e. architects, engineers, surveyors, etc.) with limits
as required by the County for the Alterations. This coverage shall also provide an
extended two-year reporting period commencing upon termination or cancellation
of the construction project.

9.1.5.5 Asbestos Liability or Contractors Pollution Liability insurance,

if construction requires remediation of asbestos or poliutants. Such insurance - -
shall cover liability for personal injury and property damage arising from the
release, discharge, escape, dispersal or emission of asbestos or pollutants, whether
gradual or sudden, and include coverage for the costs and expenses associated
with voluntary clean-up, testing, monitoring and treatment of asbestos in
compliance with governmental mandate or requests. If the asbestos or pollutant
will be removed from the construction site, asbestos or pollution liability is also

' required under the contractor’s of subcontractor’s Automobilé Liability Insurance.
Contractor shall maintain limits as required by the County for-the Alterations,

'9,1,6  Ifthe use of the Premises ot Improvements involves any
_manufacture, distribution or service of alcoholic beverages, Liquor Liability
insurance (written on ISO policy form CG 00 33 or 34 or their equivalent) with a

llablllty limit of not less than Five Million Dollars ($5,000,000) per occurrence and. .

an annual aggregate of Ten Million Dollars ($10,000;000). If written on a claims
made form, the coverage shall also provide an extended two-year reporting period
' commencmg upon the termmation or cancellation of the Lease

9.2 . Provisions Pertammg to Proper_ty Insurance. The insurance coverage required in

Sections 9.1.4 and 9.1.5.1 shall name the County as an additional insured and any Encumbrance

"+ Holder as loss payee. Subject to Section 12,8, upon the occurrence of any loss, the proceeds of . .

. property and builder’s risk insurance shall be held by County it trust for the named insureds as. " '
their interests appear, and shall be disbursed by County on a monthly basis to-pay for work

B completed in accordance with then-prevailmg industry custom and practice; provided, however -

. that 1f the insurance proceeds received with respect 10 a loss ¢ are less than $500,000 (as adjusted
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to reflect any increase in the ENR Index during the period from the Effective Date through the
date of the loss), the Encumbrance Holder shall have the right to hold and disburse such proceeds
to pay the renovation and repair of Improvements in accordance with the terms of the loan
agreement or deed of trust with Lessee’s Encumbrance Holder. In the event of a loss, Lessee
shall be obligated to rebuild or replace the destroyed or damaged buildings, structures,
equipment, and Improvements, in accordance with the procedures set forth hereinabove for the
initial construction, except as otherwise provided in Article 11 hereof. Subject to Section 12.8,
any surplus or proceeds after said rebuilding or replacement shall be distributed to Lessee.

9.3  Genetal Insurance Requirements. Subject to the immediately following
grammatical paragraph, a duplicate policy or policies (or certificates of insurance) evidencing the
insurance coverage required under this Article 9, in such form as shall be reasonably acceptable
to County, shall be filed with Director no later than the Effective Date, provided that the
- evidence of the insurance coverage required under Section 9.1.5 shall be required to be delivered
by Lessee prior to the comimencement of any Altérations. All certificates of insurance shall (a)
specifically identify the Lease; (b) clearly evidence all coverages required under the Lease; (c)
identify any deductibles or self-insured retentions exceeding $25,000; and (d) evidence all other
requirements under this Article 9. The policy or policies of insurance shall provide that such
insurance coverage will not be canceled or reduced without at least thirty (30) days prior written
notice to Director or ten ( 10) business days in case of caricellation for failure to pay the premium.
At least ten (10) business prior to the expiration of such policy, a certificate showing that such
insurance coverage has been renewed shall be obtained by Lessee and filed with Director.

In lieu of submitting a copy of the policy of policies evidencing the above insurance,
Lessee may submit in a form reasonably acceptable to County a certificate of insurance.

Any insurance coverage may be issued in the form of a blanket policy insuring other
properties, in form, amount and content reasonably satisfactory to County such that such
coverage provides the same protection as required under this Article 9 as lf the insurance had

. been procured on an individua} property basls '

_ 9 4 Addltlonal Requlred Provnslons Lessee s insurance pohc:es requlred by this -
Article 9 shall be for g term of not less than one year and shall addmonally provide:

(a) that County and lts respectlve Board of Supervnsors and membets thereof, -
and County’s ofﬁcers, agents, employees and volunteers, shall be named as additional
insureds under any liability insurance pollcy or policies;

(b) that the full amount of any losses to the extent property insurance proceeds
are available shall be payable to additional insureds notwithstanding any act, omission or
: neghgence of Lessee which might- otherwtse result in forfelture of such insurance;

(c) in any property msuranee pollcy, a waiver of all right of subrogatlon
against County and its respective Board of Supervisors and members thereof, and’
- County’s officers, agents, employees and volunteers w:th respect to Iosses payable under
" such pohcles, .
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(d)  in any property insurance policy, that such policies shall not;be invalidated
should the insured waive, prior to a loss, any or all right of recovery against any party for
losses covered by such policies;

(¢) the property and commercial general liability insurance policies shall
provide coverage on a primary and non-contributory basis with respect to the additional
insureds, regardless of any other insurance or self-insurance that such additional insureds
may elect to purchase or maintain;

(f) that losses, if any, shall be adjusted with and payable to Lessee County
and Encumbrance Holders, if any, pursuant to a standard mortgagee clause;

(g) that such policies shall not be suspended, voided, canceled, reduced in
coverage or in limits or materially changed without at least thirty (30) days prior written
notice to County and afl Encumbrance Holders or ten (10) business days in case of
cancellation for failure to pay the premium;

(h)  that the commercial general liability insurance shall apply separately to
each insured against whom a claim is made, except with respect to the overall limits of
said insurer’s liability; and,

@) that the property and commercial general liability insurance policies shall
. contain no special limitations on the scope of protection afforded to the additional
insureds, and no failure to comply with the reporting provisions of such policies shall
affect the coverage afforded to such additional insureds.

9.5  Failure to Procure Insurance. If Lessee fails to procure or renew the herein
required insurance and does not cure such failure within five (5) business days after written
notice from County, in addition to the other rights and remedies provided hereunder, County
may, at its discretion, procure or renew such:insurance and pay any and all premiums in -

“cannection therewith. All monies so paid by County shall be repaid by Lessee, with interest -
thereon at the Applicable Rate, to County within five (5) busmess days after Lessee’s recelpt of
written demand therefor. : : : .

9.6  Adjustment to Amount of Llablllﬂ Coverag The amounts of llablllty insurance
required under Section 9.1.1, 9.1.2 and 9.1.3 shall be subject to renegotiation as of each fifth’

(5th) anniversary of the Effective Date (each, an “Insurance Renegotiation Date”).- If County and
Lessee cannat agree upon the amount of insurance by the sixtieth (60th) day preceding an
Insurance Renegotiation Date, the matter shall be resolved by binding arbitration.in accordance
with Article 16. In no event shall the amounts of liability insurance be decreased as a result of
_such renegotiation or arbitration. Following such renegotiation or arbitration, the partles shall
execute an amendment to this Lease setting forth the renegotlated insurance provisions or the
_ arbltratlon Judgment, as appropriate.

. 9.7 - Notification of Incidents, Claims or Suits. Lessee shall.report to County any .
acc:dent or incident on or about the Premises which involves i injury or property damage which

- -mxght reasonab[y be thought to result in the filing of a cla:m or lawsuit against Lessee and/or
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. County. ‘Such report shall be made in writing within 72 hours of Lessee’s knowledge of such
occurrence.

10. MAINTENANCE AND REPAIR, DAMAGE AND DESTRUCTION.

10.1 ~ Lessee’s Maintenance and Repair Obligations. I.essee shall maintain the
Premises, including paved or unpaved ground surfaces and Improvements thereon, in
conformance with such reasonable rules and regulations regarding the use and occupancy of
commercial and marina facilities in Marina del Rey (such as the Premises) as may be
promulgated by County from time to time for general applicability on a non-discriminafory basis,
as revised from time to time. Without limiting the foregoing, at Lessee’s sole cost and expense,
but subject to the terms and conditions of this Lease, Lessee shall keep and maintain the
Premises and all equipment, Improvements or physical structures of any kind which may exist or
be erected, installed or made on the Premises in good and substantial repair and condition,
including without limitation capital improvements and structural and roof repairs and
replacement, and shall make all necessary repairs and alterations and replacements thereto,
except as otherwise provided in this Article 10. Lessee shall undertake such repairs, alterations
or replacements in compliance with Applicable Laws, or as reasonably required in writing by
Diréctor to Lessee incident to the provisions of this Article 10, Lessee shall maintain all
Improvements on the Premises in a safe, clean, wholesome and sanitary condition, to the - i
reasonable satisfaction of Director and in compliance with all Applicable Laws. Lessee shall, at i
its own cost and expense, install, maintain and replace landscaping between the streets abutting

_the Premises and the building footprints on the Premises as is reasonably necessary to create &

- pleasing development to the reasonable satisfaction of Director. Lessee specifically agrees to
provide proper containers for trash and garbage which are screened from public view, to keep the
Premises free and clear of rubbish and litter. Lessee shall at all times during the Term keep all
slips in good repair and condition in accordance with the requirements of Policy Statement No.

25 and the Specifications and Minimum Standards of Architectural Treatment and Construction
for Marina del Rey approved in 1989, as modified by County or the Department from time to
time (the “Minimum Standards”). Such obligation shall.include the use of new materials, parts -

. and components rather than the repair or rejuvenation of existing materials, parts and - :

" components. Any requirement for repair of slips due to.a deficienicy noticeé issued by the:
Department shall be accomphshed with new materials and parts rather than patching or-other like.
method. Such required replacement of deficiency-cited items with wholly new parts and
materials shall, however, be limited to the specific item in disrepair and shall not connote a
requirement, for maintenance purposes, that areas or items surrounding the deficient item be_
replaced with new materials and/or parts. On or before the commencement of each Lease Year
following the Effective Date Lessee shall submit to the Director, for the Director’s approval inits -~
reasonable discretion, a work plan for the repair and refurbishment of the slips on the Premises
during the upcoming Lease Year. County in its proprietary capaclty shall have the right to enter
upon and inspect the Premises at any réasonable time for'cleanliness; safety and comipliance with

. this Section 10.1, as long as such entrance is not done in a manner which would unrcasonably

- interfere with the operation of the Premises. Lessee’s obligation to maintain and restore is

absolute, and is.not in any way.dependent upon the existence or availability of insurance

proceeds, except as otherwise provided in this Article 10, Restoratlon shall take place in -
accordance wnth the prov1snons of Artlcle 5. . :
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10.2 Maintenance Deficiencies. If County provides written notice to Lessee of a
deficiency or other breach in the performance by Lessee of the maintenance and repair
obligations of Lessee under Section 10.1 above, then Lessee shall promptly commence the cure
thereof and shalt complete such cure within the time period for such cure set forth in the
- County’s deficiency notice, which cure period shall not bé tess than thirty (30) days except if the
deficiency pertains to a condition that is health or safety related or otherwise constitutes an
emergency situation, in which case County shall have the right to immediately require Lessee to
take all appropriate steps to avoid damage or injury. If Lessee fails to cure any such deficiency
within the cure period set forth in County’s deficiency notice, then in addition to, and not in lieu
of, any rights or remedies that County may have under Article 13 of this Lease for defaults not
cured within the applicable notice and cure periods set forth therein, Lessee shall pay to County
an amount equal to One Hundred Dollars ($100) per day per item of deficiency for each day after
such cure period that the deficiency item remains uncured; provided, however, if the nature of
the deficiency is such that it is not capable of cure within the cure period specified in County’s
notice (for example, as a result of permitting requirements or construction material procurement
delays beyond the control of Lessee), then as long as during the specified cure period Lessee
commences the cure of the deficiency and thereafter continues the prosecution of the completion
of such cure in a manner and with such diligence that will effectuate the cure in as short a period
as.reasonably possible, then the cure period specified.in County’s dcﬁciency notice shall be
extended for such additiona! time as necessary to complete the cure in as short a period as
reasonably possible. If a cited deficiency is not health or safety related and does not otherwise
constitute an emergency, and if in the reasonable and good faith business judgment of Lessee the
deficiency notice was erroneously issued by County, then Lessee shall have the right to contest
such deficiency notice by written notice to Director within five (5) business days after the date of
the deficiency notice. If Lessee files any such contest with Director, then Director shall have the
right, in the exercise of Director’s discretion, to consider such contest. If Lessee’s contest is
made on a reasonable and good faith basis, then the cure period for the deficiency notice shail be
tolled during the period between the date Director receives written notice of such contest and
continuing until Director notifies Lessee in writing that either Director denies Lessee’s contest or
that Director has determined not to consider such contest. The One Hundred Dollars ($100) per
. diem amount set forth in this Section 10.2 shall be adjusted every three (3) years during the
remammg Lease Term on .each third (3rd) anniversary of the Effective Date to reflect any change -
in the Consumer Price Index over the three (3) year petiod immediately preceding each such -
adjustment. If Lessee fails to pay any amounts payable by Lessee under this Section 10.2 within
ten (10) days after written notice from County, then County shall have the right to draw on the
Security Deposit to cover such unpaid amounts. : :

10.3  Option to Terminate for Uninsured Casualty. - Lessee shall have the option to

terminate this Lease and be relieved of the obligation to restore the Improvements on the
Premises where afl or substantially all of the Improvemeénts on Premises are substantially
damaged.or destroyed and such damage or destruction resulted from a cause not required to be
insured agamst by this Lease (an *Uninsured Loss”), and where atl of the followmg occur:

10.3.1. No more than one hundred (100) days followmg the Umnsured Loss,
. Lessee shall notify County of its election to terminate this Lease; to be effective, this
. niotice mujst include both a copy of Léssee’s notificatioi to the Encumbrance Holder, if .-
- any, of Lessee’s intention to exercise this option to terminate and I'.c:ssoefs certification -
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under penalty of perjury that Lessee has delivered or mailed such notlﬁcatlon to the
Encumbrance Holder it accordance with this subsection 10.3.1. County shall be entitled
to rely upon the foregoing notice and certification as conclusive evidence that Lessee has -
notified the Encumbrance Holder regarding Lessee’s desire to terminate this Lease.

10.3.2. No more than sixty (60) days following the giving of the notice required
by subsection 10.3.1 or such longer time as may be reasonable under the circumstances,
Lessee shall, at Lessee’s expense: remove all debris and other rubble from the Premises;
secure the Premises against trespassers; and, at County’s election, remove all remaining
Improvements on the Premises.

10.3.3. No more than sixty (60) days following the loss, Lessee delivers to County
a deed to the Premises in recordable form, in form and content satisfactory to County -
and/or with such other documentation as may be reasonably requested by County or any
title company on behaif of County, terminating Lessee’s interest in the Premises and
reconveying such interest to County free and clear of any and all Encumbrances and
Subleases. :

10.3.4. Within ten (10) days following the County’s receipt of the notice referred
to in subsection 10.3.1, County has not received both written notice from the
Encumbrance Holder, if any, objecting to such termination and an agreement containing
an effective assignment of Lessee’s interest in this Lease to such Encumbrance Holder
whereby such Encumbrance Holder expressly assumes and agrees to be bound by and
perform all of Lessee’s obligations under this Lease.

104 No Option to Terminate for Insured Casualty. Lessee shall have no option to

terminate this Lease or otherwise be relieved of its obligation to restore the Improvements on the
Premises where the damage or destructlon results from a cause required to be insured against by
this Lease,

- 10, 5 No County Obllgatlon to Make Repairs. County shall have no oblngatlon

_ whatsoever to make any repalrs or perform any maintenance on the Premises.

: 10 6 Repalrs Not Performed by Lessee. If Lessee fails to make any repalrs or
replacements as required, Director may notify Lessee of said failure in writing, and should
Lessee fail to cure said failure and make repairs or replacements withir a reasonable time as
"".established by Director, Cotnty may make such repairs or replacements and the cost thereof, -
including, but not limited to, the cost of labor, overhead, materials and equipment, shall be
charged against Lessee as provided in Section 13.5. :

, '10.7  Other Repairs. Although having no obligation to do so, County may, at its.own
cost and at its sole discretion, perform or permit others to. perform any necessary dredging,
filling, grading or repair of water systems, sewer facllltles roads or other County fac1ltt1es on or

) about the Premlses.

_ 10.8 Notice of Damag Lessee shall give prompt notlce to County of any ﬂre or
damage affecting the Premtses from any cause whatsoever -
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10.9 - Waiver of Civil Code Sections. The parties’ rights shall be governed by. this

Lease in the event of damage or destruction. The parties hereby waive the provisions of
California Civil Code Section 1932 and any other provrsmns of law which provide for contrary
or additional rights. - :

1L

ASSIGNMENT AND SUBLEASE,

- 111 Subleases.

11.1.1, Definition. The term “Sublease” shall mean any lease, license, permit,
concession or other interest in the Premises, or a right to use the Premises or a portion
thereof, which is conveyed or granted by Lessee to a third party, and which constitutes
less than the unrestricted conveyance of the entire Lessee’s interest under this Lease.
“Sublessee” shall be the person or entity to whom such right to use is conveyed by a
Sublease. A Sublease which grants or conveys to the Sublessee the right to posséss or
use all or substantiaily al! of the Premises is sometimes referred to in this Lease as a

.“Major Sublease” and the Sublessee under such agreement is sometimes referred to in

this Lease as a “Major Sublessee”.

11.1.2. Approval Required, At least thirty (30) days prior to the proposed
effective date of any Sublease that is not a Major Sublease or an Approved Slip Lease, or
of any amendment or assignment of such Sublease, Lessee shall submit a copy of such
Sublease, amendment or assignment to Director for approval, which approval shall be
given or withheld at Director’s sole and absolute discretion. To the extent practical,
Director shall approve or disapprove said proposed Sublease, amendment or assignment
within thirty (30) days after receipt thereof. In no event, however, shall any such
Sublease, amendment or assignment be made or become effective without the prior
approval of Director. Bach such Sublease shall specifically provide that the Sublessee
shali comply with all of the terms, covenants, and conditions of this Lease apphcable to

~ the portlon of the Premises subject to the Sublease.

Notwrthstandmg any contrary prov1s1on of this Article 11, Lessee shall not be
required to obtain County’s approval of arly Sublease of an individual boat slip in the
ordinary course (but not the master lease of multiple slips) to a person or persons who
will physically occupy the subleased slip, as long as such Sublease is in the form of the
standard boat slip lease hereafter submitted to and approved by County and the term of
such Sublease does not exceed one (1) year (each, an “Approved Slip Lease”). The terms

.and provisions of Sections 11.2 and.11.3 of this Lease shall niot be applicable to

Approved Slip Leases. Upon request by County, Lessee shall furnish County with a
current rent roll respecting. the Approved Sllp Leases and a copy of all of such Approved

Stip Leases.

11.1.3. Major Subleas Lessee shall enter into a Major Sublease only w1th a
reputable owner or manager of comparable commercial and ‘marina facilifies such as exist”

" on the Premises. Ity light of the inhérent detailed nature of a 'Major Sublease, Lessee shall -

deliver to'County a copy of any proposed Major Sublease, or any sub-sublease or any

-other dacument pursuant to whlch an mterest is proposed to be transferred in aflor
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substantially all of the Premises, not less than sixty (60) days prior to the proposed
effective date of such proposed Major Sublease or other document, for County’s review
and approval pursuant to the procedures and requirements specified in Section i1.2.

11.2  Approval of Assignments and Major Sublease s. ‘Except as specifically

hereinbefore provided in this Article 11, Lessee shall not, without the prior written consent of
County, which shall be based upon factors described in Exhibit C hereto, which is incorporated
herein by this reference (“Assignment Standards™), either directly or indirectly give, assign,
hypothecate, encumber, transfer, or grant control of this Lease or any interest, right, or privilege
therein (including without limitation the right to manage or otherwise operate the Improvements
located from time to time on the Premises), or enter into a Major Sublease affecting the
Premises, or license the use of the all or substantially all of the Premises. Any Change of
Ownership shall constitute an assignment of Lessee’s interest under this Lease. In addition, for
purposes of this provision, the following acts of Lessee shall require the prior written consent of
County to be effective, unless they are Excluded Transfers: (1) the addition, removal or
replacement of one or more general partners or managing members in a Lessee which is a limited
partnership or limited liability entity, except (a) by death, insolvency, incapacity, resrgnatron
(except for a sole general partner, if any) or removal of a general partner or managing member
and his replacement by a vote of the limited partners, the remaining general partners or
remaining members, or (b) if any general partner or managing member owning more than fifty
percent (50%) of the interests of the partnership or limited liability entity acquires the interest of

* another general partner or managing member owning fifteen percent (15%) or less of the
interests in the partnership or limited liability entity; (2) the sale, assighment, or transfer of fifty-
percent (50%) or more of the stock in a corporation which owns or is a general partner in a
partnership owning an interest in this Lease. Lessee shall provide County with any information
reasonably requested by County in order to determine whether or not to grant approval of the
assignment as provided herein. These same limitations and approval requirements shall apply
with respect to the Sublessee’s interest under a Major Sublease.

11.2.1. County’s Use of Discretion and Limitation on Permissible Assignees. In
exercising its disctétion.to approve assigriments as provided in this Section 11.2, Céunty

. shall take into account the Assignment Standards and, if County determines that such
" Assignment Standards-are satisfied, County shall not unreasonably withhold or delay its

consent to any proposed assignment.

Il 2.2. Involuntagy: Transfers Prohlbrted Except as otherwise specifically
provided in this Lease, neither this Lease nor any interest therein shall be assignable or

transferable in proceedings in attachment, garnishmeént, or execution against Lessee, or in’

voluntary or involuntary proceedings in bankruptcy or insolvency or receivership taken
by or against Lessee, or by any process of law mcludmg proceedings under the
: Bankruptcy Act. : :

1123, Procedurc Requests for approval of any proposed assrgnment shall be :

) processed in accordance with the following prccedures

11:22.3.1. : Prior to. entermg into any agreemcnt requmng the approval -

of Ccun'ty pursuant to this S_ectlons 11.1 or 11.2; Lessee (or the entity seek_mg
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approval of such assignment) shall notify County and deliver to County all
information relevant to the proposed assignment, including without limitation any .
term sheets, letters of intent, draft Major Subleases, any other documents which
set forth any proposed agreement regarding the Premises and the information set
forth in subsection 11.2.3.5. County will evaluate the information provided to it
and County may request additional information as may be reasonably necessary to
act on the request. Under no circumstances will County formally discuss an
assignment with any proposed assignee prior to- revrewmg the proposal with
Lessee. :

11.2.3.2. In completing its review of the proposal and granting or
withholding its consent thereto, County will not be bound by any deadline
contained in any proposed assignments, Major Subleases, escrow instructions or
other agreements to which County is not a party.

11.2.3.3. Lessee acknowledges that the time needed for County to

review a proposed assignment depends on many factors, including without

limitation the complexity of the proposed transaction, the financial and other
information submitted for review, and the workload of County’s personnel.
Notwithstanding the foregoing, County shall act as promptly as governmental
processes permit in processing and acting upon a requested approval of an
assignment of Lessee’s interest under this Article 11.

11.2.3.4, Lessee shall be required to reimburse County for costs of
legal, financial and/or other analyses, as well as County’s Actual Costs incurred in
connection with the proposed assignment, whether or not County ultimately
grants its approval to the proposed assignment. However, in the event that
County approves the proposed assignment, Lessee shall receive a credit toward
those costs to the extent that an Administrative Charge is paid in connection with
the assignment. '

112.35. . Lessee or the proposed assrgnee shall provide County wrth
sufficient information for County to determine if the public interest will be served.

by approving the proposed transaction. The information that must be provided

‘ includes, but shall not be limited to, the following:

(i)  Nature of the Assignee. Full disclosure is required in
accordance. with this Lease and County’s applicant disclosure policy then in
effect. Additionally, a flowchart identifying the chain of ownership of the
assignee and its decision-making authority shall be provided to County. County

.shall be advised if the proposed assignee, or any other person or entity for whom
- disclosure is requrred pursuant to County’s disclosure policy, has had any

leasehold or concessionaire’s interest canceled or terminated by the landlord due

. tothe tenant o Lessee’s breach or default thereunder,

(i) . Financial Condition of. Assrgne County shall be. prov1ded
wrth current, certlﬁed ﬁnanclal statemcnts mcludmg balance sheets and profit

67



and loss statements, demonstrating the proposed assignee’s financial condition for
the preceding five (5) years, or such shorter period that assignee has been in
existence. This requirement shall also apply to any related person or entity which
will be responsible for or guarantee the obligations of the proposed assignee or
provide any funds or credit to such proposed-assignee.

(iii)  Fipancial Analysis. County shall be provided with the
proposed assignee’s financing plan for the operation of the Premises and for any
contemplated improvement thereof, demonstrating such proposed assignee’s
financial capability to so operate the Premises and construct such improvements.
Such financing plan shall include, but not be limited to, information detailing (1)
equity capital; (2) sources and uses of funds; (3) terms of financing; (4) debt
service coverage and ratio; and (5) loan to value ratio. The proposed assignee
shall also provide County with documentation demonstrating such proposed
assignee’s financial viability, such as letters of commitment from financial
institutions which demonstrate the availability of sufficient funds to complete any
proposed construetion or improvements on the Premises, Further, such proposed
assignee shall authorize the release of financial information to County from
financial institutions relating to the ptoposed assignee or other information
supplied in support of the proposed assignment.

(iv). Business Plan. County shall be provided with the proposed
assignee’s business plan for the Premises, if applicable, including pro forma
financial projections for the Premises for the five (5) year period beginning upon
the commencement of the proposed assignment, Such pro forma projections will

- include capital costs, income and expenses, as well as debt service and all other
payments to providers of debt and equity, and will be accompanied by a statement
of basic assumptions and an identification of the sources of the data used in the
production of such projections. Subject to the requitements of the Public Records
Act, County shall use its good faith efforts to lceep such business plan -

- -confidential. :

. (v)  Assignor’s Financial.Statements. County shal'[. be provided '
- with certified financial statements, including balance sheets arid profits and loss

statements conceming the assignor Lessee and its operations for the three (3) most
recent years prior to the proposed transactlon

(v1) Cure of Defaults. County shall be provided with the
proposéd assngnec s specific plans to cure any and all delinquencies under this
.'Lease which may be identified by County, whether 1dentlﬂcd before or after the

date of the proposed assignment.

. (vii) Prospectus Materials: County shall be prov1ded with any
L matenals distributed to third parties relating to the business of the proposed
- asmgncc to be conducted on, from or relatmg to the Premlses -
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(viii) Other Information. County shall be provided with a clear

. description of the terms and conditions of the proposed assignment, including a
description of the proposed use of the Premises and any proposed alterations or
improvements to the Premises. Additionally, County shall be provnded with any

. and all other information which it reasonably requests of Lessee in connection
with its review of the proposed transaction, including without limitation materials
pertment to the issues noted in this subsection to the extent that they exist, such as
escrow instructions, security agreements, personal property schedules, appraisals,
market reports, lien releases, UCC Statements, preliminary title reports,
management agreements affecting the Premises, contracts in excess of $25,000
affecting the Premises, schedules of pending or threatened litigation, and
attorneys’ closing opinions relating to Lessee, the proposed assignee or the
Premises. County shall endeavor to keep the foregoing materials confidential,
subject to the Public Records Act and other Applicable Laws.

11.2.3.6. Nondisturbance. At the request of Lessee, County shall
agree to execute a subordination, nondisturbance and attornment agreement on
commercially reasonable terms in favor of any Major Sublessee.

11.2.3.7. ‘Final Documents. Prior to granting its approval over any .
proposed assignment, County shall be provided with an executed Assignment and
Acceptance of Ass1gnment in form and content as approved or supplied by the
County. Ten (10) copies of each must be submitted to County, of which five (5)
shall be signed originals and properly acknowledged.

11.2.4. County Right to Recapture. Other than in connection with an Excluded
Transfer as desctibed in subsection 4.6.2, if Lessee proposes to assign its interest in this
Lease or the Premises, or proposes to enter into any Major Sublease affecting the
Premises (with either such proposed transaction herein referred to as a “Proposed
Transfer”), it shall provide County with written notice of such desire and the sale price

(“Lessee.Sale Price”) at which it is willing to consummate the Proposed Transfer. Within o

_. thirty (30) days thereafier, the County shall provide Lessee with written notification as to

whether it has elected to acquire an option to purchase the interest subject to the Proposed |

" Transfer. Durmg said thirty (30) day period, Lessee'may continue to matket the interest

subject to the Proposed Transfer, provided that such interest is offered subject to
County’s rights as provided herein. In the event that, prior to the expitation of said thirty
(30) day period, County has given notice to Lessee that it has elected.to acquire said
option, Lessee shall deliver to County an assignable option to purchase the interest
subject to the Proposed Transfer (“County Option™) at the Lessee Sale Price. Such
County Option shall have a term of five (5) calendar months. During the term of the
County Option, Lessee shall make tlie Premises and its books and records reasonably

" available for inspection by County and third parties asreasonably.requested by County.

In the event that County causes Lessee to issue thie County- Option and subsequently

declines to purchase the interest subject to the Proposed Transfer at the Lessee Sale Price, A

N ' County shall pay to Lessee at the explratlon of the County Option perlod (or, at County’s -
... election, credit to Lessee agamst the next applicable installment(s) of Annuai Minimum -

Cs237 -

Rent: and Percentage Rent), 2 sum (the "County Optlon Pnce”) WhICh represents ® three

.



percent (3%) of the Lessee Sale Price, plus (ii) seven percent (7%) interest per annum on
said three percent (3%) of the Lessee Sale Price, from the date Léssee received notice of
County’s election to receive the County Option through the date on which the County
Option Price, together with interest thereon, is paid or credited in full. If County either
(a) fails to elect to cause Lessee to issue the County Option within said thirty (30) day
period or (b) gives notice that it has elected not to acquire the interest subject to the

- Proposed Transfer, then Lessee shall be entitled to consummate the Proposed Ttansfer
with a third party (subject to County’s approval rights as otherwise set forth in this Lease)
during the ensuing nine (9) month period so long as the Proposed Transfer price is equal
to or greater than the Lessee Sale Price last offered to County and upon no more
favorable material terms to the assignee. In the event of a proposed Sublease or other
permitted assignment of less than all of the Premises, County’s election shall pertain to
such portion of the Premises subject to the proposed Sublease or assignment and, in the
event that County elects to acquire such portion of Lessee’s interest in the Premises,
Lessee’s Annual Minimum Rent shall be proportionally reduced and Lessee’s obligation -
to pay Percentage Rent shall pertain only to the amounts derived from the portion of the
Premises retained by-Lessee. In the event that County elects to recaptire all or any
portion of the Premises as provided herein, Lessee agrees to execute promptly a
termination agreement and such other documentation as may be reasonably necessary to
evidence the termination of this Lease, to set a termination date and to prorate rent and
other charges with respect to the termination, Courity’s rights pursuant to this
subsectiori 11.2.4 shall not apply to Financing Events or those events identified in
subsection 4.6.2 of this Lease

~ 11.2,5. County Credits Toward Purchase Price. In the event that County or its

assignee elects to exercise the County Option, it shall receive the following credits
toward the Lessee Sale Price: (1) the Net Proceeds Share which would be payable to
County in the event that a third party were to purchase the interest offered at the Lessee
‘Sale Price and (2) an amount which represents unpaid Annual Minimum Rent,
Percentage Rent, and all other amounts payable under the Lease, if any, with late fees and

" - interestas provided herein, from'the end.of the period most recently subject to' County

. .audit through the date of the purchase of the interest by County. In lieu of the credit

described in (2) above, Lessee may provide County with a letter of credit or Gther
security satisfactory to County to'secure the payment of such unpaid amounts when
finally determined by County. During the term of the County Option, Lessee shall cause
to be available to County all books and records reasonably necessary in order to
determine the amount of such unpaid Annual Minimum Rent, Percentage Rent, and other
amounts payable under the Lease. In the event that County or its assignee exercises the
County Option, but the transaction fails to close due to a failure of the parties to agree
upon an approprlate allowance for such unpaid Annual Minimum Rent, Percentage Rent,
and other amounts or approprlate security for the payment thereof, then County shall
have no obligation to pay or credit to Lessee the County Optlon Pnce

11.3 * Terms Bmdmg Upon Successgrs. Asmgns and Sublessees. Except as. otherwnse
‘specifically provided for herein, each and all of the provisions, agreements, terms, covenants,
and conditions herein contained to be performed, fulfilled, observed, and kept by Lessee

' hereunder shall be bmdmg vpon, the he;rs executors admlmstrators successors, and assxgns of =
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